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Wiru this number, twelve, ends vol- 
ume four, closing the first half of the 
year 1891, and accompanying it is an in- 
dex of the contents of the volume. 
Those who have recently subscribed and 
desire to procure back numbers for 
binding, can be supplied from the office 
of publication. Much valuable informa- 
tion and many interesting discussions 
have appeared during the course of the 
half year, which, coupled with the cur- 
rent decisions on banking questions, 
render binding highly desirable. 


WE clip the following from the Mew 
York Tribune of June 7: 


The discussion as to the responsibility of the banks 
in the payment of checks bearing forged indorsements 
continues unabated, although the Shipman case aris- 
ing out of the Bedell forgeries was decided six weeks 
ago. THE BANKING LAW JOURNAL naturally leads in 
the criticism of the decision and founds its comments 
principally on the finding by the court that there 
was evidence that the law firm was reasonably prudent 
and careful,and that the payment of the checks was 
not caused by negligence on their part. ‘“ The rule of 
duty and liability between bank and depositor, under 
the facts disclosed,” the JOURNAL says, “‘ does not find 
countenance either in justice or legal analogy. When 
a depositor, however innocent, sends abroad with his 
signature what purports to be a check on his banker 
directing him to pay money, but which is in fact an 
instrument without purpose or meaning for good, and 
which can only have effect, if at all, as an implement 
of evil,his responsibility to one injured by his deceptive 


emanation seems plain. He has been the prime mover 
in an act of deception.’’ The Journal thinks that banks 
are sufficiently burdened by taking the risks of the 
genuineness of signatures, of indorsements and of 
amounts, without making them responsible also for 
their depositors’ mistakes. Other writers discussing 
the Shipman case have approved the reasoning of the 
Court of Appeals, declaring that it is the business of 
the banks to use great care ininquiring as to the gen- 
uineness of checks. A law firm, it is argued, cannot 
be expected to do more than to take reasonable precau- 
tions, while experienced financial men used to handling 
checks and intrusted with the custody of money should 
scrutinize carefully their depositors orders. 


Elsewhere we discuss the alleged spe- 
cial responsibility of banks for loss from 
forgery, even where. the check-drawer is 
negligent, asserted by a leading news- 
paper. 


Tue states are gradually falling in 
line on one side or the other of the 
question whether a check, before ac- 
ceptance, confers on the checkholder 
any right to the fund in bank. In the 
March rst issue in an article headed 
‘“*The rights of a checkholder” we 
called attention to the various ways in 
which this question was important, and 
published the decision of the Nebraska 
supreme court that a check, before ac- 
ceptance, was an assignment of the 
amount to the holder, and the check- 
holder had a right of action against the 
bank on its refusal to pay. The su- 
preme court of Ohio in a decision pub- 
lished herein take an opposite view and 
hold the check no assignment, and a 
subsequent assignee for creditors of the 
depositor takes the fund as against the 
checkholder. If the check were for the 
whole amount of the deposit, however, 
the result would be different. 
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Read our previous article on the sub- 
ject, in connection with this case. 


Tue Baltimore Clearing House has 
adopted a resolution forbidding mem- 
ber banks to clear for non-members after 
July 1st next, under penalty of expul- 
sion. This recalls the recent controversy 
in New York city on this subject. Non- 
member banks in Baltimore who desire 
clearance privileges must become mem- 
bers, and to be eligible must have a paid 
up capital of $200,000. 


In the May 1st JouRNAL we published 
the decision of a district court in Iowa 
holding national bank notes not in any 
proper sense obligations of the govern- 
ment, and hence not exempt from taxa- 
tion. In connection, we reviewed the 
decisions in which the same question 
had arisen and been decided, showing 
that the Indiana and North Carolina 
courts take the view that such notes are 
taxable, while in Mississippi, national 
bank notes have been held obligations 
of the national government, and there- 
foreexempt. The following interesting 
communication has been received from 
an Iowa reader *: 


As to the matter discussed ina recent number, 
the taxation of national bank notes, I wish to suggest 
that the Mississippi construction seems the most 
logical. The government stands pledged to redeem 
the national bank notes. The government will reim- 
burse itself, if itcan, by the sale of its bonds; but if 
for any reason the bonds sell, say at sixty per cent., 
then the government will be the loser, unless it can 
recover from the general assets of the bank. The 
bonds are nothing but collateral security deposited 
with the guarantor of the notes, and the fact that these 
bonds are at premium does not alter the legal liability 
of the guarantor, nor, in any way that I can see, af- 
fect the status of the government’s responsibility. I 
have not seen the Mississippi decision, but fail to see 
how the courts can take any other view. Would be 
glad to have you review the matter in your columns. 


These are forcible reasons for holding 
national bank notes obligations of the 





* Mr. L. J. Nettleton, Tabor, Iowa. 
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government. Regarding the Mississippi 
decisiont—the only case so holding—we 
gave in our previous number the only 
reasons stated in the reported case, 
namely, that national bank notes were 
‘‘obligations of the national govern- 
ment, the only difference between them 
and the legal tender notes being that the 
government is primarily liable for the 
latter, and secondarily liable for the 
former upon the failure or default of the 
national bank issuing the notes.” An 
opinion was written in this case by 
Chief Justice Peyton, but, as stated ina 
foot-note, was lost; and the published 
report simply gives the decision upon 
the question presented, as above quoted, 
without the full opinion. 

The judicial reasons for the contrary 
view are: 


It is true that the government in the act agrees to 
redeem the notes on failure of the bank, but the prim- 
ary liability rests upon, and promise to pay comes 
from, the national bank, and before the government 
does so redeem, she declares forfeit to herself all 
bonds deposited as security for the issue, these bonds 
being in excess of the aggregate of notes, and the 
bonds her own promise. Thus, in fact, in payment of 
the notes by her, she simply pays her own bonds at 
less than their face, and may cancel an amount of 
said bonds at their current rate not to exceed par, 
equal to the currency redeemed, and shall hold a first 
and permanent lien for any deficiency in the proceeds 
of the bonds, if sold, on the assets of the bank. * * * 
They (national bank notes) are not obligations of the 
United States, in any proper sense of that expression, 
as they do not rest primarily on the promise of the 
government to pay them as her own debt, but simply 
on her promise that she will amply indemnify herself 
in her own bonds, and only after failure of the bank 
and forfeiture of the bonds to her will she regard her- 
self as finally liable.+ 


And again: 


National Bank notes are not in any just and proper 
sense obligations of the United States * * The gov- 
ernment is bound for their ultimate redemption, but 
‘this redemption is not made by the government out of 
its own funds, Dut out of the proceeds of sales of gov- 
ernment bonds belonging to the banks§§. 


But it certainly does seem that the 
strongest argument can be made on the 


+ Horne v. Greene, 52 Miss. 452. 
+ Board v. Elston, 32 Ind. 27. 
§§ Dunham v. City of Maquoketa, 4 BANKING L, J. 285 
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side of regarding national bank notes as 
obligations of the national government. 
Not primary obligations, it is true, but 
secondary. Every argument to the con- 
trary isanswerable. The reasons of the 
Indiana court and of the Iowa court are 
similar. The obligation of the govern- 
ment is not primary, they say, and if 
she is called upon to redeem, the re- 
demption is made out of the security. It 
is not her own debt, but the debt of an- 
other, which she pays out of the security 
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of that other—not out of her own funds. 
But is an indorsement or guaranty of 
the note of another not regarded as an 
obligation of the indorser or guarantor, 
because he is not the primary debtor, 
and is so amply secured that he will 
rarely, if ever, suffer personal loss? It 
is an obligation, nevertheless; and so it 
would seem is the guaranty of the gov- 
ernment for the ultimate redemption of 
national bank notes. 


INDORSEMENTS FOR DEPOSIT AS TRANSFERS OF TITLE. 


The various ways in which questions 
of title arise regarding commercial paper 
deposited in bank, are of practical im- 
portance. In the last JoURNAL was col- 
lected a number of cases showing when 
title passed by credit entry, and when 
not, in the event of a bank’s insolvency. 
In the present JouRNAL, a case decided 
by the supreme court of Georgia is pre- 
sented regarding the title to a check and 
its proceeds, which were garnished in 
the hands of a collecting bank by a cred- 
itor of the original owner and depositor. 
The latter had deposited with his banker 
in Missouri a draft indorsed thus: 

For deposit to the credit of S. A. Brown & Co. 


The depositing bank indorsed the 
draft for collection to their correspond- 
ent in Macon, Georgia, and the proceeds 
were there garnished in the latter’s 
hands, The court holds that the form 
of indorsement, differing from an in- 
dorsement in blank, imported that title 
remained with the depositor, not only of 
the draft, but its proceeds, until they 
were deposited; so that at the time of 
garnishment the proceeds were still his 


property. 


But, the banker will say, is it not the 
understanding of the commercial world 
that when a check 1s indorsed ‘‘ for de- 
posit,” title passes to the depository 
bank at once, and the depositor imme- 
diately assumes the relation of creditor? 
Yes, that is true where the agreement or 
course of dealing is soto treat it. In Va- 
tional Commercial Bankv. Miller, 77 Ala. 
“168; acheck was so indorsed, and before 
collection, the fund in bank represented 
thereby was garnished by a creditor of 
the depositor. Thereupon both check- 
drawer and depositor notified the bank 
not to present it for payment—it had 
been certified—claiming that the title 
had not vested in the bank. The court 
held the title had passed from depositor 
to bank. - It said: 


The check in question was indorsed “for deposit, 
A. Proskauer & Co., agents.”” The import and effect 
of such indorsement must be considered in the light 
of the attendant circumstances, and of the previous 
dealings between the parties. Where a depositor has 
for some time previously kept a deposit account with 
a banker, on which he was accustomed to deposit 
checks payable to him, entries of which were made in 
his pass-book, and to draw against such deposits, 
such an indorsement, in the absence of a different un- 
derstanding is presumptive of more than a mere 
agency or authority to collect. The special purposes 
for which an indorsement for deposit is made, under 
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such circumstances, may be readily inferred. It was 
arequest and direction to the garnishees (bank) to 
deposit the sum to the credit of the defendant, and 
conferred on them, not only authority to collect, but 
also authority to put such check in such form, and use 
it is such manner as in their judgment and discretion, 
having reference to the condition and necessities of 
their business, would maks it most available to their 
protection. The effect of the indorsement, for the 
consummation of this purpose, is to vest the garnish- 
ees with the title to, and control of the check, If, in 
such case, the check is not paid, the banker depends 
for safety and indemnity on the liability of the drawer 
and the security of the indorsement.” 


And not only where the indorsement is 
**for deposit,” but in a case where the 
indorsement by the depositor was ‘‘ for 
collection,’”” and by agreement and cus- 
tom drafts so indorsed were credited as 
cash, and the depositor entitled to draw 
against them before collection, title pass- 
ed to the bank on credit, and the indorse- 
ment for collection did not affect the re- 
sult. 

Why, then, the banker may ask, did 
not the indorsement in the present case 
‘*for deposit to the credit of * vest 
the banker with the title before collec- 
tion and remove the proceeds from the 
reach of the garnishing creditor ? 

Because, it will be noticed, in the 
cases cited, and in many others where 
title has passed on deposit, and before 
collection, there has been shown an agree- 
ment, understanding, or course of deal- 
ing between bank and depositor to this 
effect. In the present case, however, 
there was no proof or evidence of any 
agreement or course of dealing between 
depositor and depository bank as to the 
passing of title. Says the court: 


No facts are in evidence as to the actual ownership 
of the money at the time the garnishment was served 
except the bill itself and the indorsement thereon. 


And from this evidence alone the 
court concludes that the indorsement 
carried notice of ownership in the in- 
dorser, the same as an indorsement for 
collection; and its legal meaning and 
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import being plain—not a transter of 
title, but the creation of an agency only 
—-the proceeds were assets belonging to 
the indorser, subject to garnishment in 
the hands of the collecting agent. Had 
there been evidence in the case, of— 
what was probably the fact—a course of 
dealing to credit such deposited paper 
as cash, and the depositor thus changed 
from owner to creditor before collection, 
the result would probably have been 
different for, says the court: 


There being in evidence no facts extrinsic to the 
bill itself and its indorsements to throw light upon 
the question of title, we are not to be understood as 
holding that such facts might not exert a controlling 
influence on the question. 


We see from this case that while the 
actual agreement or course of dealing 
between bank and depositor is probably 
of more importance than the mere lan- 
guage of the indorsement in determin- 
ing the question of title, in the absence 
of any proof of an agreement or course 
of dealing under which title would be 
transferred, the language of the indorse- 
ment governs. As to what will consti- 
tute such proof, the case shows that the 
evidence of a bank official was offered 
as to the commercial import of the in- 
dorsement ‘‘ for deposit ;’’ but the court 
excluded this, holding the evidence of- 
fered was not of a fact, but of an opinion 
founded on expert knowledge; and that 
as the indorsement had a clear legal 
meaning, this could not be varied by ex- 
pert testimony. 

The result of this case goes to show 
that an indorsement ‘‘ for deposit ” does 
not transfer title to the bank any more 
than an indorsement ‘‘ for collection,” 
unless coupled with an agreement or 
course of dealing under which title pass- 
es; and that this course of dealing will 
not be presumed from the indorsement 
alone, but must be proved. 
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THE BEDELL CASE. 


Following our article in the May 15 
Journal, commenting on the decision of 
the court of appeals placing the loss upon 
the banker for the payment of spurious 
checks with genuine signatures, and the 
criticism of that article by the New 
York Evening Post reproduced and an- 
swered in our June 1st issue, a New 
York banker has taken up the cudgels 
with the ost in the following interesting 
communication: 


To THE EDITOR OF THE EVENING Post: 

Sir:—Your article of Wednesday, entitled 
**The Responsibility of Banks,” in answer to 
the opposing views of the BANKING Law Jour- 
NAL, relative to the decision of the Court of Ap- 
peals on the Bedell forgeries, errs, I think, in 
its assumption that ‘‘ clearly the decision will be 
sustained not only by legal but by commercial 
opinion.” 

It is unquestionably of inestimable significance 
to law offices in that the most responsible trusts 
and duties of counsel may be wholly delegated 
to clerks, with an insurance of the Court of Ap- 
peals against the usual consequences and penal- 
ties attaching to principals in other walks of life 
for personal negligence or for dishonest acts of 
agents. 

As for the commercial approval you claim for 
it, however, it is to be doubted whether mercan- 
tile or any other clients will relish a standard of 
diligence for their legal interests so different 
from that by which their own mercantile and in- 
dividual responsibilities are measured, or will 
feel reassured in contemplating the picture of 
liberal fees paid for eminent counsel to merely 
touch a bell for a clerk to do the work, without 
the slightest supervision of details or investi- 
gation of results. 

Were the case reversed, and had it been a 
banker who had distributed widespread losses to 
others through negligently delegating his own 
duties and responsibilities to the dishonest 
handling of a clerk after this lawyer-touch-the- 
button-Bedell-do-the-rest fashion, can it be 
doubted where the loss would have been made 
to rest? But the bench seems to have one stan- 


dard of diligence for the bar and another for the 
bank. 

It is an error also to say that the Court of 
Appeals has ‘‘ followed a long line of precedents 
which have increasingly tended towards the 
more strict interpretation of a bank’s responsi- 
bility ” in such cases, or at least the line is not 
an unbroken one, as is shown by the opposing 
cases cited in the BANKING LAw JouRNAL article, 
to which you refer—notably, the case of a check 
of the Government on a national bank issued to 
a fraudulent impersonator, and collected upon 
a forged indorsement, in which it was held by 
the Federal Court that, ‘‘ allowing the drawer 
and drawee to be equally innocent, the loss 
should fall upon that one who by his act has 
been the occasion of the loss, which in this case, 
I think, was the check-drawer,” “and 
it does not seem to the Court either just or legal 
to shift the responsibility for the loss upon the 
bank. Where both are innocent, and the loss 
must fall upon one, it should be the one who in 
law most essentially facilitated the fraud.” 

So also in another case cited it was similarly 
held that ‘‘ In respect to two persons equally in- 
nocent, where one was bound to know and act 
upon his knowledge, and the other has no means 
of knowledge, there seems to be no reason for 
burdening the latter with loss in exoneration of 
the former; or, if both are equally ignorant, the 
loss should remain where the chance of business 
has placed it.” The Bedell case is the precise 
parallel of this in that if the lawyers composing 
the firm had made the slightest examination or 
inquiry, or performed any one of the details of 
duty devolving upon them, the scheme of fraud 
would inevitably have been detected and arrest- 
ed, and the issuing in their name of bogus 
mortgages on non-existing properties in fictitious 
names, and the correspondingly fraudulent 
checks connected therewith, would have been 
simply impossible. 

Your article admits that ‘‘ the plaintiffs led the 
banks into this danger,” and under the rulings 
above cited it is plain, therefore, that (to follow 
the language of the courts) the loss should fall 
upon the one who occasioned the loss, who most 
essentially facilitated the fraud, and also was 
bound to know and act upon his knowledge 
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and that it was not either just or legal to shift 
the responsibility for the loss upon the banks 
who had no possible means of knowledge of the 
frauds. 

While you are correct that judicial decisions 
are continually tending—and rightly so—to 
holding banks to the strictest possible accounta- 
bility for their own proper responsibilities, the 
law is also tending on the other hand in the di- 
rection of greater justice and protection to banks 
in cases where they can demonstrate the utmost 
diligence possible to have been observed on their 
part opposed to the utmost negligence possible 
in the other party. Had the cheques in question 
been merely ‘‘ cashed through some bank by an 
accommodating friend” as you state, without 
proper introduction, inquiry and diligence, your 
deductions would be correct; but not only did 
the victimized banks observe the direct course of 
business dealing, and exercise every accustomed 
banking precaution, but some of them even 
acted under the further misleading influence of 
the cheque-drawers’ own introduction and in- 
dorsement of Bedell in their dealings with him. 

Respectfully, 


BANKER. 
New York, May 28. 


To this the Post, under date of June 
2, replies: 


We print in another column a protest from a 
banker against our comments on the decision 
in the Bedell case. It would be rather absurd 
to discuss 1n detail in a newspaper the soundness 
of the law laid down by the Court of Appeals. 
But there are, looking at the decision in the Be- 
dell case from the point of view of the general 
public, certain considerations which “‘ Banker,” 
expressing the dissatisfaction of the banking in- 
terest, has apparently overlooked. It may be 
true asa matter of law that where two parties 
‘‘equally innocent” have been the victims of 
fraud, the loss ought to fall on the one whose 
act set the fraud in motion. But the public can- 
not, in its own interest, agree to this doctrine, 
without stipulating that not only shall the par- 
ties be equal in ‘‘innocence,” but in all other 
things. They must, that is to say, be equal also 
in special responsibility. It was wrong of the 
law firm in this case to intrust its checks to Be- 
dell, but it was not its special business to keep 
Bedell from forging checks or to keep in con- 
stant readiness machinery to prevent fraud on 
the part of confidential clerks. The public looks 
to law firms for advice, for the conduct of litiga- 
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tion, and for thé examination of titles to certain 
kinds of property. It looks to them only inci- 
dentally and for short periods for the safe cus- 
tody of money. We presume that if lawyers 
were not allowed to handle the money of clients 
at all, their business might go on very much the 
same as it does now, and whatever service they 
render to the public be rendered with as much 
efficiency and fidelity as at present. Their cus- 
tody of funds is something gratuitous, like a 
banker’s reception and forwarding of travellers’ 
letters. 

The position of banks towards the money of 
individuals is wholly different. A large part of 
the function with which they charge themselves 
and for which they are chartered is the safe- 
keeping of other people’s money. And ‘“‘safe- 
keeping” does not mean protection against 
burglars simply. This danger is the slightest 
to which money in their hands is exposed. It 
means, above all things, protection against 
fraud. The banks of New York and Brooklyn 
have now on deposit of other people’s money, 
say (as per statement of May 6) $398,507,000. 
How much passes through the hands of the 
lawyers in both cities we have no means of 
knowing, but certainly a comparatively trifling 
sum. Now, it is safe to say that it is not once 
in ten years that a confidential clerk or other 
dishonest person takes it into his head to cheat 
a law firm out of any considerable amount. 
Bedell’s operation was, indeed, if we are not 
mistaken, unique of its kind. The danger to 
clients from such tricks is, in truth, not appre- 
ciable. But probably hundreds of persons get 
up every morning in New York and Brooklyn 
with plans for defrauding banks lying in their 
heads in a state of greater or less completeness. 
The knowledge of those $398,000,000 of deposits 
acts as a constant stimulation to all that portion 
of the community which for any reason contem- 
plates dishonest ways either of growing rich or 
of relieving present necessities. We presume 
there is not a bank in the city which has not 
every week to meet an attempt to get hold, by 
some sort of trick or deceit, of a portion of the 
funds in itscustody. If it were generally known 
that the precautions against this trickery or de- 
ceit were sensibly relaxed in any particular 
bank, the attention of all swindlers would be 
promptly directed to it, and if the first onslaught 
did not produce an increase of vigilance, a big 
hole would be speedily made in its capital. So 
that the business of a bank consists very largely, 
if not mainly, 1n perfecting and maintaining ma- 
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chinery for the prevention of fraud through 
forgery. It is bound to be on its guard with 
regard to every order for money presented to it, 
and to make inquiries whenever it sees reason 
to suspect. 

Want of caution on the part of a bank is, 
therefore, a far more serious defect than want 
of caution on the part of lawyers. It is like 
cowardice in asoldier, or immorality in a clergy- 
man, or corruption in a judge, or ignorance in 
a teacher, a fatal defect. If the news came to- 
morrow morning that 1,000 lawyers had been 
cheated by confidential clerks of a total of one 
million dollars, it would rather amuse the pub- 
lic, but if the news came that five millions had 
been drawn by means of forged checks from 
five different banks, it would fill every depositor 
in the city with a sense of insecurity and anxi- 
ety. In this matter of responsibility, therefore, 
nobody can be put on an equality with a bank. 
It may be equally innocent with somebody else 
with regard to a particular fraud. but it cannot 
be equally anything else. It is the watchman 
of the community, but if the watchman does 
not watch, how shall the city be saved? In every 
walk of life every week in the year innocent in- 
dividuals suffer terribly simply for not having 
been up to the mark in the particular duty as- 
signed them. In the field of responsibility the 
community is very like Nature in the rigidity of 
its requirements. It will not take excuses; in 
fact, it has embodied the worthlessness of ex- 
cuses in a proverb that makes an excuse a con- 
fession. The sentinel who sleeps on his post is, 
when found out, not allowed to be sentinel any 
more, no matter how clear he makes it that on 
that particular night he was weary beyond hu- 
man endurance. 

We do not intend by these remarks to pass 
any judgment on the rights and wrongs of the 
Bedell case. We are simply trying to give some 
reasons, which we think ‘‘ Banker” has over- 
looked, in support of the refusal of the courts 
and of the community to allow banks to take 
the ground that they are under no more obliga- 
tion than anybody else to look out for forgery. 


This second public expression of the 
Post, we see, does not discuss the 
‘* rights and wrongs of the Bedell case” 
but presents certain considerations from 
a public standpoint of a banker’s re- 
sponsibility, stated to be overlooked by 
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banker, in support of the refusal of the 
courts and of the community to allow 
banks to take the ground that they are 
under no more obligation than anybody 
else to look out for forgery. Summing 
up these considerations they are that the 
position of,a banker, as guardian and 
sate-keeper of the funds of others, im- 
poses upon him the chief responsibility 
and duty of guarding the money against 
the onslaughts of the forger; that in 
this matter of responsibility, no one can 
be put on an equality with a banker; 
and resulting from this standard of 
chief responsibility the Bedell decision, 
presumably, is justifiable and correct. 
Let us look into this affirmation of 
special responsibility of a banker to look 
out for forgery which would justify, 
notwithstanding the depositor’s fault as 
in the Bedell case, a placing of the loss 
upon the banker. First, for instruction, 
let us view some general rules of re- 
sponsibility laid down by the courts in 
cases of forgery. For example, where 
the depositor’s signature has been 
forged, the responsibility for the pre- 
vention of loss from this cause, rests 
with the banker alone, The depositor 
is without fault, even though he may 
leave his check-book accessible to 
others. Here is an example of special 
responsibility, conceded to rest upon 
the banker. The banker is alone re- 
sponsible. So also, if the depositor’s 
check has been raised in amount, the 
banker is responsible if he pays the 
raised amount, unless the check has been 
drawn in such a careless or incomplete 
manner as to permit of alteration with- 
out giving the paper a suspicious ap- 
pearance. The depositor being without 
fault in the execution—and the standard 
of his diligence in this respect is not yet 
high enough—the banker is responsible 
for the mistaken payment, This is a 
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further example of special responsibil- 
ity resting upon the banker to look out 
for forgery. Then again, in a case 
where the name of the payee or indorser 
upon the depositor’s check has been 
forged, the special responsibility is upon 
the banker to detect this, and if he does 
not, ordinarily, so far as the depositor is 
concerned, he loses. And the courts 
have carried this responsibility so far 
as to hold that a payment to a party of 
the same name, but not the party in- 
tended by the checkdrawer, cannot be 
charged to the banker. This is special 
responsibility with a vengeance. The 
banker, not being a clairvoyant, failing 
the supernatural gift of reading the in- 
tention in the depositor’s mind, is at 
fauit in paying to one, not ordered; 
while the depositor, although he might 
more specifically designate the payee, 
is not at fault. But it is otherwise if, 
while the payment is on the forged in- 
dorsement of an impersonator, it is to 
the precise party intended by the check- 
drawer. In that case, the bank has fol- 
lowed the direction and can charge the 
payment. 

It will be seen that the courts recognize 
in all these cases a special responsibility 
of the banker to look out for forgery,and 
make him suffer for his mistakes; but 
in all the cases in which he so suffers, 
the depositor or check-issuer has been 
held without fault. But the responsibility 
or burden in this respect is severe 
enough without any fault of the deposi- 
tor, and all the courts recognize that 
where the depositor is at fault, he is 
chargeable with the loss. The court of 
appeals in the Bedell case recognized 
this general doctrine when they said: 
‘* Payments made upon forged indorse- 

‘ ments are at the peril of the bank unless 
it can claim protection upon some prin- 
ciple of estoppel or some negligence 
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chargeable to the depositor.”” The conclu- 
sion there was that as there was vo negii- 
gence of the depositor—a fact certified 
from below—the general rule of respon- 
sibility of the bank operated. 

Yet the Post, going further than any 
of the courts, argues that in a case 
where the depositor #s a¢ fault—(this it 
assumes in its present article, and spe- 
cially so stated in its former article)— 
the special responsibility resting with 
the banker to look out for forgery, will, 
nevertheless, place the loss upon him, 
This, of course, has not the authority of 
the courts, but is the conclusion reached 
‘*from the point of view of the general 
public.” It remains, therefore, only to 
consider the justice and correctness of 
this conclusion from the same point of 
view. 

We may eliminate from the discussion 
all cases of fraud or bad faith on the 
part of the depositor. Here, conced- 
edly, a wilful deception of the banker 
by means of forged paper, would make 
the depositor responsible. But, barring 
fraud, the /ost’s proposition would 
practically make the banker an insurer, 
without compensation, against all losses 
arising from his depositor’s mistakes, no 
matter how careful or prudent the 
banker might be, for the reason given 
that it is the banker's special business to 
look out for forgery, and even though 
the depositor is negligent, the banker 
must suffer. Does public opinion or 
justice demand any such standard of re- 
sponsibility? The law does not. Would 
it not be injurious instead of beneficial? 
Would it not put a premium on careless- 
ness, and lower, instead of elevate, the 
Standard of diligence required of the 
paper-issuing community, burdening 
bankers with increased risks and thus 
more largely imperiling the safety of 
bank funds? Would not the nitimate 
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sufferers in many instances be, not alone 
the bank, but the depositors whose 
funds might be endangered by the care- 
lessness of a few of their number? 
Would it be right for the law to smile 
upon and exonerate the negligent de- 
positor in helping the forger to a slice 
of the bank's funds, while it frowned 
upon the faithtul guardians, and upon 
the army of depositors who might suffer 
from the loss? Certainly this idea of 
special responsibility of the banker, and 
special freedom from responsibility of the 
check-issuer, is not carried to the ex- 
tent of insurance of the latter, by the 
former, in the just mind of the public; 
but the special responsibility resting 
upon the banker to look out for forgery, 
which the public understands and com- 
sprehends, is that defined by the case 
whose doctrines we have cited—cases of 
special responsibility for forgery, where 
the check-issuer has been without fault; 
not cases where he is clearly at fault. 
In the protection of the funds under his 
charge, tue banker has a four-fold duty: 
. Tog uard them from the attacks of the burglar; 
. To take care that they are not badly invested; 


. To preserve them from interior dishonesty; and 


4. Toprotect them from withdrawal by means of 
forged, altered, or spurious paper. 


Treating here only of the last, in 
which the banker is burdened with a 
high degree of care and responsibility 
under existing rules, it certainly does 
not enter into public contemplation to 
make him responsible, as insurer, for 
losses directly resulting from his depos- 
itor’s negligence, which, by the full ex- 
ercise of his duty, he could not prevent. 
The view that he would be so responsible 
proceeds from looking at the banker as 
the sole responsible custodian of the 
funds,and liable for allloss. But should 
not any true inquiry into the question 
take a wider range of view, and not ig- 
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nore the important element of relative 
duty on the part of check-issuers? 

The fundamental object which the 
public desire, in contemplating danger 
of loss from forgery, as well as from 
other causes, is the security of bank 
funds; and in attaining this object the 
entire business world has an interest. 
The banker, as the guardian of those 
funds, has a duty to perform, and if he 
fails in his duty he should suffer. But 
the public mind will certainly recognize 
the necessity of a correlative duty on 
the part of the paper-issuing public, in 
attaining this object of safety. The 
banker, clearly, is not to be burdened 
with it all. Much wealth is committed 
to the care of those fragile things, com- 
mercial instruments; and in furtherance 
of the object of safety, it should be the 
duty of paper-issuers to fortify them in 
every possible way against taint, as well 
as exercise care in their disposition. 
Study the subject carefully and the true 
policy will be seen to point to greater 
requirements of diligence on the part of 
the issuers of commercial paper. A de- 
cision making the depositors in the Be- 
dell case liable would have been directly 
in the line of this policy and it would 
not have lowered one jot the standard 
of the banker’s care. It would have 
been in the line of increased protection 
to bank funds by saying to the careless 
depositor: ‘‘If you choose to be care- 
less, you alone must suffer. The funds 
of the bank must not be depleted by 
your fault.” This, we believe, would 
have been a result more in consonance 
with public’ opinion than the doctrine 
advocated by the Post, which says to the 
depositor: ‘‘True you were careless, 
and the bank reasonably careful; but. 
the bank is an insurer of the safety of 
your funds, and so long as you were 
guilty-of no fraud, it was bound to dis- 
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cover and correct your mistakes or must 
suffer the consequences.” 

The Post goes into nature to fortify 
its position by analogy. Let us follow 
it. Nature furnishes some very instruct- 
ive comparisons. The banker is likened 
unto the watchman of the community. 
‘* But if the watchman does not watch, 
how shall the city be saved?” Certainly 
if the watchman does not watch, the 
city will be lost; or if the picket sleeps 
on his post and the enemy gain entrance 
unawares, the picket deserves to be shot. 
But this is not a parallel. We are dis- 
cussing a case where the watchman does 
watch and the picket does his duty to 
the best of his ability. If, in spite of 


the greatest vigilance, he is overpow- 
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ered, he is not to blame. 

In conclusion, speaking from the 
standpoint of public opinion and keep- 
ing in view the object the public desire 
attained, namely, the safety of bank 
funds, we submit the true policy of re- 
sponsibility to be, not that advanced by 
the Post—special responsibility of the 
bank alone to the extent of insurance 
of depositors’ mistakes—but a proper 
and reasonable responsibility of the 
bank in view of its position and the de- 
tective skill of its officers, together with 
a responsibility upon check-issuers to 
surround their created commercial in- 
struments with greater precautions, and 
to exercise greater care in their issu- 
ance. 
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THE NORTH AND SOUTH DAKOTA BANKING ACTS AND THE 


DECISION OF THE NORTH 


The legislature of South Dakota pass- 
ed an act entitled ‘‘An Act to provide 
for the organization and government of 
State banks.” Approved March ro, 1891, 
The body of the act is concerned with 
provisions for the organization and gov- 
ernment of such banks. Section 1 con- 
tains the following provision: 

“ Associations for carrying on the business of bank- 
ing under this title may be formed by any number of 
natural persons, nof¢ less than three.” 

Paragraph 7, section 4, provides that 
such associations shall have power 


“To exercise by its board of directors, or duly au- 
thorized officers or agents, subject to law, all such 
incidental powers as shall be necessary to carry on the 
business of banking, by discounting and negotiating 
promissory notes, bills of exchange, drafts and other 
evidences of debt, by receiving deposits, by buying 
and selling exchange, coin and bullion; by loaning 
money on personal security. ’’ But such association 
is prohibited from transacting any such business until 
it is authorized so to do by the Secretary of State. 


Section 27 is as follows: 


“It shall be unlawful for any individual, firm or 
corporation tocontinue to transact a banking business 
or to receive deposits, for a period longer than six 
months immediately after the passage and approval 
of this act, without first having complied with, and 
organized under the provisions of this act.”’ 

Then follows a penalty for the viola- 
tion of this section. These constitute 
the features of this law, which we are to 
examine. The law is an absolute pro- 
hibition upon any one individual, or 
two individuals, from following the busi- 
ness of banking. It is to this point 
that our attention has been called. The 
question is: Is this prohibition consti- 
tutional ? Is it within the scope of the 
legislative power of the State to abso- 
lutely prohibit one individual or two in- 
dividuals from following the business of 
banking? 

The question is a grave one as affect- 
ing the legal and constitutional rights of 
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persons, as well as the particular busi- 
ness of banking, and has attracted a 
wide interest. The law, in this feature, 
is, we believe, entirely new, if we except 
the law of North Dakota, of which it is 
a substantial copy. There have been no 
adjudications upon it, except by the su- 
preme court of North Dakota, in the 
case of State, exrel. Goodsell, v. Wood- 
manse, 46 N. W. Rep. 970; 4B. L. J. 
149. Aside from that case, we know of 
no case in which the power of the State 
to absolutely prohibit persons from en- 
gaging in and following the occupation 
of banking as it is defined ly this law, 
has been considered. There have been 
decisions rendered upon laws which un- 
dertook to enact similar prohibitions as 
to other branches of business. 

We shall consider this law in the light 
of all these adjudications. The North 
Dakota law was passed February 2oth, 
1890. After its passage, one Goodsell, 
a banker, continued his business as 
banker, after the expiration of the six 
months allowed by the law, which was 
August 2oth, 1890. 

A prosecution was begun against him 
for ‘‘ the offense of doing business as an 
individual banker, contrary to the pro- 
visions of section 27” of the act in ques- 
tion. He was arrested by the sheriff 
and held under a warrant of commit- 
ment, and sued out a writ of Habeas 
Corpus from the supreme court. Upon 
these proceedings the court rendered its 
decision, October 2oth, 1890. 

The relator Goodsell contended before 
the court, that section 27 of the act 
contravened both the Federal and the 
State constitutions, and that his consti- 
tutional rights and personal liberty as 
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secured by them, were violated by this 
section, for the reason that it prohibited 
individuals from cartrying on the busi- 
ness of banking, in a private capacity, 
and punished all who violated the pro- 
hibition. 

It will be seen that the question of the 
power of the legislature to enact such a 
prohibition, and of the effect of the Fed- 
eral and State constitutions upon such 
a prohibition, was squarely raised. 
There were other objections raised as to 
the title of the act, which do not concern 
this discussion. 

In that part of the decision which dis- 
cusses the grave questions of personal 

‘right and liberty involved in the case, 
which is very short, the court holds 


“That the business of banking * * * is and ever has 
been considered a proper subject of legislative con- 
trol, and strictly within the domain of the internal 
police power of every State. Asa matter of fact, we 
have been unable to find an authority * * * which 
has ever questioned the right of the legislature in the 
exercise of its police power to regulate, restrain and 
govern the business of banking.” 


Upon the question of prohibition we 
quote all that the court: said, as that is 
the question of the case. 


“The prohibition of private banking necessarily re- 
sults from the inauguration of a banking system for 
the State, in which the business is made an exclusive 
corporate franchise; that is, a business which can be 
carried on only by those who become incorporated, 
and are willing tosubject their business to the re- 
straints and safeguards found in the banking law, 
under which they acquire the right to carry on the 
business,” 


The court goes on to say that rules 
and safeguards wonld avail little, if pri- 
vate persons were permitted to carry on 
such business unhampered by such re- 
strictions and safeguards. 


“As a matter of precedent and authority, the legis- 
lative prerogative, in the exercise of its police power, 
in promoting the public safety, not only to regulate 
and restrict the business of banking, but also to grant 
the right to one class, and to prohibit to others, has 
never been questioned in the courts, and the legisla- 
tures of the States have frequently exercised the right 
of supreme control over the business.” 


It will be seen that the court here jus- 
tifies the prohibition, upon the ground 
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of the ‘‘ police power” of the State; and 
asserts that this power authorizes the 
State ‘‘to grant the right to one class and 
prohibit it to others.” 

The court cites as sustaining these 
propositions, the following authorities: 
People v. Bartow, 6 Cow. 290; People 
v. Jnsurance Co., 15 Johns, 358; People 
v. Brewster, 4 Wend. 498; Pennington v. 
Townsend, 7 Wend. 276; Hallett v. Har- 
rower, 33 Barb. 537; Nance v. Hemphill, 
1 Ala., 551; Austin v. State, 10 Mo. 591. 
Morse on Banking, p. 1. 

The court concludes: 

“It is clear from these citations thatthe matter of 
regulating and prohibiting private banking and all 
banking not expressly authorized by law, is strictly 


within the legislative discretion, under that branch of 
the police power relating to the public safety,” 


and holds that the law is constitutional. 

It is evident that the case was hastily 
brought before the court in a summary 
proceeding, and that only a brief con- 
sideration was given to the important 
questions raised. 

We have searched the decisions ex- 
haustively, and unless the propositions 
laid down by the court, in this case, are 
sustained by the authorities which it 
cites, we believe that this decision will 
be found to stand alone on those propos- 
itions. 

It. is important to see, therefore, 
whether the cases cited do support them. 
I give a brief analysis of each of them. 

The case of People v. Bartow was 
brought under a law which enacted that 
it should not be lawful for any person, 
etc. ‘‘ to keep any office of deposit for 
the purpose of discounts, promissory 
notes, or for carrying on any kind of 
banking business, unless thereunto specially 
authorized by law,” and it provided for 
licensing all persons who applied for li- 
cense and complied with the conditions 
of the law, and did not prohibit any one 
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from the right to apply for license. In other 
words, it was a license law—a regulating 
faw, not a prohibitory one. The ques- 
tion raised here of the power of the legis- 
lature to absolutely prohibit an individ- 
ual from carrying on the business of 
banking, under any conditions whatever, 
did not arise in that case and was not 
considered. The New York act did not 
attempt to prohibit a licensed individual 
from carrying on the business of private 
banking, but from keeping an office of 
deposit, etc. Besides, the constitutional 
question was not raised in that case. 
The only objections raised were as fol- 
lows: 1st., that the defendant had not 
contravened a// the provisions of the 
act; 2d., to the form of the declaration. 
So that this case is not at all in point 
upon the questions raised before the 
North Dakota court and does not sustain 
it. 

The case of People v. Utica Insurance 
Co. 15 Johns. 358, was an action to re- 
cover a penalty of the Insurance Co. for 
carrying on, as an incorporated company, 
a banking business in violation of a law 
of New York which prohibited incorpor- 
ated associations or companies from 
banking without being incorporated for 
that purpose. The question was, did 
the charter of the Insurance Company 
authorize it to do a banking business? 
The court held that it did not, and that 
the restraining act was applicable to 
that company because in was an incor- 
porated company. The court also held 
that the law extended only to associa- 
tions or companies formed for banking 
operations, and not to an individual 
who carried on banking operations alone, 
and on his own credit and account. 

So here again, plainly, the question of 
the power of the legislature to absolu- 
tely prohibit an individual from doing a 
banking business, was not raised, neither 
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was the constitutional question raised. 

The sole questions raised were: 1st., 
Did guo warranto lie? 2d., Did the char- 
ter authorize a banking business? The 
case does not support the proposition of 
the court in Statev. Woodmanse. 

The case of Zhe People v. Brewster, 4 
Wend. 498, was an action under the 
same law to recover a penalty of $1,000 
from the defendant for carrying on the 
business of banking contrary to law. 
There was judgment of non-suit below. 
The appellate court sustained the judg- 
ment. 

The court held that the business of 
the defendant was that of an exchange 
broker, the buying of notes, etc., etc. 
The law was not intended to prohibit 
individuals from lending their own 
proper funds upon promissory notes, by 
way of discount, or otherwise. The 
evil to be remedied was the keeping of 
an office of deposit for banking purposes. 

The constitutional question was not 
raised, neither was there any question 
raised as to the power of the legislature 
to prohibit absolutely the pursuit of this 
business by individuals. 

This case does not support the propo- 
sitions of the North Dakota decision. 

The case of Pennington v. Townsend, 7 
Wend. 279, was an action brought by 
plaintiffs upon a check issued by a New 
Jersey bank from an office of deposit 
kept by it in New York city. The court 
held that the bank ‘‘ was an association 
of persons keeping an office of deposit, 
issuing paper, and carrying on this busi- 
ness in the State of New York without 
authority of law,” and that plaintiff 
could not recover. The questions of 
the constitutional right and the power 
to prohibit the business absolutely to in- 
dividuals was not raised, It is not in 
point. 

The case of Hallett v. Harrower, Sheriff, 
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33 Barb. 537, was a case where the 
plaintiff brought an action as the Presi- 
dent of the Bank of Hornellsville. The 
answer denied that he was President of 
the bank, and that there was such 
a bank. Theonly question was whether 
certain evidence offered tended to prove 
his corporate character. The court held 
that it did not. This case does not re- 
motely bear upon our question. The Ala- 


bama and Missouri cases we have not at 
hand.* 


*NoTrre.—By request of the writer, we append 
a statement of the Alabama and Missouri cases, 
in order to complete the review of the cases 
cited by the North Dakota Court. 

NANCE v. HEMPHILL, 1 Ala. 551, year 1840, 
was a case where the drawer sought to be re- 
lieved from liability upon a bill of exchange 
because it was discounted by, and paid for in the 
notes of, a private bank—an alleged illegal 
transaction rendering the bill of exchange void. 
Said the court: 

The questions of law presented on this record and 
argued by counsel are: 

1. Is private banking, in the common acceptation of 
that term prohibited by the constitution of this state? 

2. Is it a common law right? 

Discussing the constitution, the court finds no 
constitutional prohibition of private banking, 
and then proceeds to the inquiry whether it is a 
common law right. At the outset of its consid- 
eration, the court says: 

The term “banking’”’ does not necessarily include 
the circulation of notes or securities as a currency or 
medium of exchange, but it zs in that sense we must 
consider tt: as itis because the Selma Company (the 
private bank) issued their notes, and circulated them 
as the incorporated banks of the state were by law au- 
thorized to do, that this transaction is considered 
illegal. 

And the court continues by showing that at 
common law a private individual had the right, 
until restrained, to make his notes payable to 
bearer, and use them in the discount of the 
notes or bills of others; that while private banks, 
in their commencement, received deposits, 
loaned money, and bought and sold coin and 
bullion, they gradually obtained the confidence 
of the country, and issued their own circulating 
notes; that, beyond doubt, private banking is a 
common law right; and that the legislature 
alone has power to prohibit it. 
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The citation from Morse on Banking, 
does not show whether the author 
is treating of the term banking as 
including the function of issuing paper 
money, which is its usual acceptation, 
or as restricted to other transactions 
such as loaning money, etc. 

If the former, then his doctrine as to 
the power of the state to prohibit, is 
conceded; if the latter, then it is simply 
an affirmation without authority, of the 
very question in discussion. 

So far then, unless the Alabama and 
Missouri cases support the North Dakota 
decision more closely than these other 
cases cited by the court the propositions 
laid down by the court rest upon that de- 
cision alone for support. 

It isa question of the power of the 
state to absolutely prohibit an indi- 





It is too plain to need further detail that the 
recognition in this case by the court of the legis- 
lative power to prohibit private banking, related 
exclusively to the note-issuing function. It was 
the issuance by a private bank of notes, that 
caused the inquiry into its power; and the whole 
discussion by the court relative to the power to 
carry on private banking under the common 
law, until denied by act of legislature, had rela- 
tion to the issuing of notes. The case therefore 
is simply authority for the proposition that at 
common law, private individuals might issue 
their notes to circulate as money, until prohibited 
by legislature; and that the legislature has the 
power to prohibit private banking—that is, pro- 
hibit the issuance of notes by private banks. 
Eliminate the note-issuing function, and confine 
the business of private banking to that of dis- 
count and deposit, the Alabama case does not 
furnish the slightest authority for the proposition 
that the legislature has power to prohibit it. 

In AUSTIN v. STATE, 10 Mo. 591, year 1847, 
the Missouri legislature made the selling of 
spirituous liquors, in quantities less than one 
quart, illegal, unless the seller acquired the priv- 
ilege by obtaining a license, and having certain 
other qualifications, such as two years previous 
residence in the state. The court declared the 
power of the legislature to either prohibit or 
regulate liquor selling, and upheld its act in 
regulating it and making it a source of revenue. 
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vidual from following the occupation of 
banker. We find no parallel law, nor 
any adjudication upon this precise sub- 
ject of the power of the state to prohibit 
individuals from following this occupa- 
tion, except the North Dakota law and 
decision. We must therefore resort to 
the adjudications of analogous cases. 

The courts have held that the legisla- 
ture did not have the power to prohibit 
by law, the manufacture of cigars in 
tenement houses of a certain class. 
That such a law was void, because it in- 
terfered with the free use of property, 
trammeled industry, and deprived the 
individual both of property and liberty 
without due process of law. This was 
in the great case of in re Jacobs 98 N. 
Y. 98. The discussion in that case of 
the limits and the extent of the police 
power of the state, is clear and exhaust- 
ive and renders it a landmark on this 
great question. 

If the legislature of New York, in- 
stead of attempting merely to prohibit 
the carrying on of that business in a 
certain class of houses,had attempted to 
prohibit it altogether, to any one or two 
individuals, can we doubt what the New 
York court must have said? 

Wherein does the law under consider- 
ation, which attempts to prohibit any 


one individual from carrying on a bank- 
ing business, by discounting and nego- 
tiating notes, bills of exchange, drafts,. 
and other evidences of debt, by receiving 


deposits, by buying and selling ex- 
change, coin and bullion, and by loan- 
ing money on personal security, differ 
in principle from such a law? 

So it has been held that a law prohib- 
iting liquor sellers from becoming sure- 
ties upon a bond for another liquor 
seller, is void. So also, a law prohibit- 
ing the selling of pools except by a cer- 
tain association; so with a city ordin- 
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ance which made it criminal for any one 
to rent a house to a prostitute; so with 
an ordinance making it unlawful to 
carry on the laundry business in certain 
parts of a city; so with an ordinance 
prohibiting an auctioneer from selling 
after sundown; and with an ordinance 
prohibiting the sale of lemonade without 
a license; so with an ordinance prohib- 
iting cemeteries forever, within certain 
limits extending over an entire district 
of country. 
In the latter case the court say: 


“Under the power to regulate. the state cannot de- 
prive the citizen of thé lawful use of his property, if it 
does not injuriously affect or endanger others.” 


So with a law prohibiting the manu- 
facture of oleomargarine; so with an 
ordinance which prohibited the carrying 
on of the laundry business without the 
consent of the supervisors, except in 
brick or stone buildings. The supreme 
court of the United States held this ord- 
inance to be in violation of the 14th 
Amendment. That court there held 
that the police power of the government 
was ‘‘not a power to subvert, or injuriously 
restrain, the sight” of the individual. 

So with an ordinance which punishes 
any person who should visit a place 
where opium is sold. The court there 
say: 

* This ordinance is entirely beyond the power of the 
city. It is to prohibit an act which 1s innocent in it- 
self and islawful. It is therefore inconsistent with 
the law of the land. It1is to put an unlawful inhibi- 
tion upon the unalienable rights and liberties of the 
citizen. To commit him to prison for doing so is to 


restrain him of his liberty, without due process of law, 
in violation of the 14th amendment.”’ 


The supreme court of the United 
States have spoken clearly upon this 
question of the power of the state under 
the guise and pretext of the police 
power to deprive or prohibit the indi- 
vidual from following any lawful voca, 
tion. 

In the great case of the Butchers’ 
Union Co. v. Crescent City Co., 111 U.S. 
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750, Mr. Justice Field, in a concurring 
opinion, said: 

“The common business and callings of life, the ord- 
imary trades and pursuits which are innocuous in 
themselves, and have been followed in all communi- 


ties from time immemorial, must therefore be free in 


this country to all alike, upon the same conditions. 
* * * 


“Tt cannot be that a state may limit to a specified 
number of its people, the right to practice law, the 
right to practice medicine, the right to preach the 
gospel, the right to till the soil, or to pursue particular 
business or trades, and thus parcel out to different 
parties the various vocations and callings of life.’’ 

Now, leaving out of the business of 
banking as commonly carried on in this 
country, the one element of the power 
to issue paper which shall circulate as 
money, which has always been held to 
be a franchise which the government 
can give or withhold at its pleasure, we 
undertake to say that there is not one of 
the specific business transactions, enu- 
merated in this law as forbidden to an 
individual, which is not a_ business 
which he was free to follow at the com- 
mon law, and the right to follow which 
is secured to him as inviolable, by the 
constitution and the 14th amendment to 
the United States constitution, subject 
of course to such regulations as the state 
may prescribe, not subversive or de- 
structive of the right itself; and there is 
not one of them, the attempted prohib- 
ition of which by law, does not come 
within the principles of the decisions 
which we have cited; and there is not a 
decision in the whole range of authori- 
ties, save that of the case of State v. 
Woodmanse, which sustains the proposi- 
tion that the state has the power to 
absolutely prohibit an individual from 
following any one, or all of these pur- 
suits. 

The question is a very grave one, as 
was forcibly pointed out by Mr. Justice 
Field in the slaughter-house cases, and 
in the great case of Munn v. Jilinois, 
where the supreme court swung to the 
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very verge of the dividing line between 
the constitutional rights of the citizen 
and the police power of the state, in 
sustaining that power. But in no adju- 
dicated case yet announced, save this 
one, have the courts gone so far as to 
sanction an attempt on the part of the 
state, under the guise of the police 
power, to absolutely prohibit to individ- 
uals the right to follow a common avo- 
cation or business, not dangerous or 
injurious in itself. 

With all due deference to the learned 
court which rendered this decision, it 
does seem to us that the court was mis- 
led; that the cases which it cites do not 
sustain this doctrine, and that neither 
the court nor the counsel seem to have 
had their attention directed to the very 
wide difference between this law and all 
preceding laws which have attempted 
the control and regulation of banks. 

For the benefit of readers we here cite 
the sections of the state constitution, 
bearing upon this subject, contained in 
Article 4. 


Sec. 2. No person shall be deprived of life, liberty, 
or property without due process of law. 


Sec. 18. No law shall be passed granting to any citi- 
izen, class of citizens, or corporations, privileges or 
immunities, which upon the same terms, shail not 
equally belong to all citizens or corporations.” 

The first section is substantially the 
same as that of the New York constitu- 
tion which Judge Earl construed in the 
case of in re Jacobs, 98 N. Y. 98. §§ 13 
and 20, Art. 1, North Dakota constitu- 
tion are similar to those above quoted, 
The right to follow any lawful vocation, 
the right to labor, is property. Where 
the calling is unconnected with any 
special privilege bestowed by the gov- 
ernment, the right to pursue the calling 
is in no sense a franchise, nor can it be 
made a franchise. 

Our courts have gone a long ways in 
extending the doctrine of ‘‘ public use” 
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to private occupations, but they have 
never hitherto adjudged that the power 
of the state over such occupations ex- 
tended further than to regulate. If the 
legislature can prohibit and destroy an 
occupation not dangerous or injurious, 
as to one individual or two individuals, 
it may as to one hundred or one thou- 





INDORSEMENT ‘‘FOR DEPOSIT 
TO CREDIT OF’—TITLE TO 
PROCEEDS—GARNISHMENT OF 
PROCEEDS BY CREDITOR OF 
DEPOSITOR IN HANDS OF COL- 
LECTOR. 


Supreme Court of Georgia, April 21, 1891. 





FREEMAN Vv. EXCHANGE BANK. 


1. Generally the payee of a bill of exchange, by in- 
dorsing it (otherwise in blank) “For deposit to the 
credit of” himself, retains ownership not only of the 
bill, but of its proceeds, until they are so deposited. 
The money realized by collecting the bill is, in the 
hands of a disinterested bank. through whose agency 
this collection was made, subject to garnishment as 
assets belonging to such indorser. 

2. Expert testimony is not admissible to aid in the 
interpretation of an indorsement having a definite 
legai import, and being expressed in terms free from 
ambiguity. 

3. It is settled law that the presiding justice is not 
bound to charge the jury trying an appeal ina jus- 
tice’s court. 


(Syllabus by the Court.) 

Error from superior court, Bibb coun- 
ty; MILLER, Judge. 

M. R. Freeman, by C. L. Bartlett, for 
plaintiff in error. Bacon & Rutherford, 
for defendant in error. 

Bueck.ey, C. J. 1. An indorsement 
for collection, or the like, is not a con- 
tract of indorsement, but thecreation of 
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sand, or it may destroy altogether. 

This is a very grave question. It has 
far reaching consequences. The subject 
should receive attention and discussion. 


Hucu J. CAMPBELL. 


Yankton, S. D. 
May 16. 





a power; the indorsee being a mere 
agent to receive or enforce payment for 
the indorser’s use. Central R. Co. v. 
First Nat. Bank, 73 Ga. 385; Tied. 
Com. Paper, § 268; 1 Daniél, Neg. Inst. 
$§ 698, 698¢; 2 Rand, Com. Paper, §§ 
727, 1009; 1 Morse, Banks, § 217; 2 
Morse, Banks, $§ 583, 593; Bolles, Banks, 
$$ 220, 384e et seq.; Benj. Chalm. Bills, 
(2d Amer, Ed.) 132; Bank v. Armstrong, 
39 Fed. Rep. 684; Bank v. Hubbell, 117 
N. Y. 384, 22 N. E. Rep. 1031. A suit 
is not maintainable by the indorsee 
against the indorser. White v. Bank, 
102 U. S. 658. And see Lee v. Bank, 1 
Bond, 387. To sue other parties in or- 
der to enforce payment is deemed with- 
in the delegated power of the agent; 
and by reason of the great favor shown 
by the law to commercial paper the re- 
stricted indorsee is allowed in some ju- 
risdictions to sue in hisown name. Wi- 
son v. Tolson, 79 Ga, 137; Boyd v. Corbitt, 
37 Mich. 52; 2 Rand. Com. Paper, § 
726; Benj. Chalm. Bills (2 Amer, Ed.) 
133, 149. The maker of a restricted in- 
dorsement can follow the bill or its pro- 
ceeds over any number of subsequent 
indorsements, the terms of his indorse- 
ment being notice of his title. Element- 
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ary works cited supra; First Nat. Bank 
v. Reno Co. Bank, 3 Fed. Rep. 257; Bank 
of the Metropolis v. First Nat. Bank, 19 
Fed. Rep. 301; First Nat. Bank v. Bank 
of Monroe 33 Fed. Rep. 408; In re Arm- 
strong, Id. 405; Bank v. Hamilton,* 42 
Fed. Rep, 880. The last case is criti- 
cised from the stand-point of bankers, 
but only with reference to transmitting 
the proceeds of collection from the col- 
lecting bank to the intermediary through 
whom the bill was received. The ex- 
pert opinion seems to be that transmis- 
sion according to custom, by correspon- 
dence, and proper entries of debit and 
credit founded thereon, the entries being 
made after collection, will serve com- 
mercially, and therefore legally, as the 
equivalent of paying over the money, or 
forwarding it by mail or express; and 

consequently, that transmision by such 

entries, each bank making the appropri- 

ate eniry for itself, will discharge the 

collecting bank. See 55 Bank-Mag.241; 

4 Banking Law J. 3.+ The learned 

United States circuit judge who decided 

the case which is thus criticised took a 

different view. 

The bill of exchange upon which the 
question in the present case arises was 
drawn at Kansas City, Mo., by S. A. 
Brown & Co. upon F. A. Ross, agent 
Central Railroad, Macon, Ga., payable 
at sight to their own order. 
dorsed thus: 


It was in- 


‘*For deposit to the credit of S, A. Brown & 
Co.” \ 

Following this indorsement was an- 
other in these terms: 

‘* Pay Exchange Bank, or order, for collection 
account of National Bank of Kansas City. M, 
Anpmown, Cashier.” 

The bill, after its receipt for collection 
under the latter indorsement, was paid 


* The Gresham Decision. 
+ Our article criticising the Gresham Decision. 
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to the Exchange Bank at Macon, and 
thereupon, while that bank had posses- 
sion of the money, a garnishment, issued 
at the instance of Freeman as a creditor 
of S. A. Brown & Co., drawers and pay- 
ees of the bill, was served upon it. No 
facts are in evidence as to the actual 
ownership of the money at the time the 
garnishment was served except the bill 
itself and the indorsement thereon. The 
legal import of the first indorsement— 
that of S. A. Brown & Co.—being that 
the ownership of the bill was retained 
by them, the terms of the second in- 
dorsement—that made by the cashier of 
the National Bank of Kansas City—are 
As the indorse- 
ments stand, there is no express link of 
connection between them, no written 
link naming or constituting the National 
Bank of Kansas City a holder of the 
bill for any purpose whatever. But, in 
virtue of being an actual holder, that 
bank would have the right to fill up the 
first 

thus: 


of no consequence. 


indorsement so as to make it read 


‘* Pay to the National Bank of Kansas City, 
or order, for deposit to the credit of S. A. Brown 
& Co.” 

There might be other terms in which 
the full indorsement which that bank 
would be authorized to supply could be 
expressed; but, on the state of facts be- 
fore us, that bank would have no au- 
thority to insert any terms which would 
vary substantially the legal import of 
the original indorsement, or render it 
other than a restrictive indorsement 
confining ownership of the bill and its 
proceeds to S. A. Brown & Co. ee v. 
Bank. 1 Bond, 387. 

The proceeds would be impressed 
with this ownership until they were act- 
ually so deposited. The garnishment 
fastened upon them before this did or 
could take place, for the money was in 
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the hands of the collecting bank, the 
Exchange Bank of Macon, when the 
garnishment was served. The agency 
created by the owners of the bill by 
means of their indorsement had not been 
fully executed. The Kansas City bank 
was still the immediate agent under 
them, and the Macon bank was a sub- 
agent under it. The latter held the 
money as a bailee for the ultimate use 
and benefit of the owners. It could 
discharge itself by transmitting to the 
Kansas City bank at any time before the 
garnishment was served, but could not 
do so after such service, the fund then 
being iz gremio legis, There being in 
evidence no facts extrinsic to the bill 
itself and its indorsements to throw light 
upon the question of title, we are not to 
be understood as holding that such facts 
might not exert a controlling influence 
on the question. Indeed, there is au- 
thority for giving them such effect when 
duly proved. Adeposit of paper in bank 
by a customer, he indorsing it, ‘* For 
deposit,’’ may operate to clothe the bank 
with title under certain circumstances, 
Bank v. Miller, 77 Ala. 168; 2 Morse, 
Banks, § 577. But the general rule is 
that by a restrictive indorsement the de- 
positor retains the title. Bolles, Banks. 
§ 220. 

2. The indorsement to be construed 
being free from ambiguity, and having 
a clear and definite legal meaning, ex- 
pert testimony to aid in its interpreta- 
tion was not admissible. The duty of 
construing such an indorsement, by its 
own terms and without the opinion of 
witnesses, devolves upon the court, or 
upon the jury, the case being on appeal 
in a justice’s court. Mr. Cabaniss, the 
cashier of the bank garnished, deposed 
to no fact which actually transpired in 
relation to this particular indorsement, 
but only gave his opinion, founded upon 
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his expert knowledge, as to what had 
probably transpired between the Kansas 
City banks and the payees of the bill, 
and as to the legal effect of such an in- 
dorsement His opinion was wholly 
irrelevant and inadmissible. But, as no 
ground of objection to his evidence is 
stated in the petition for certiorari, we 
cannot say that the superior court ought 
to have sustained the certiorari because 
of this error committed by the justice's 
court, 

3. That it is not the legal duty of the 
justice of the peace presiding over a jury 
trial in his court to instruct the jury as 
to the law of the case has been hereto- 
fore ruled more than once. /o/nson v. 
Nelms, 21 Ga. 192; Adams v. Clark, 64 
Ga. 648; Bendheimv. Baldwin, 73 Ga, 594. 
But, inasmuch as the jury, under the 
evidence before them, erred in finding in 
favor ot the garnishee, the certiorari 
should have been sustained for that rea- 
son, and the superior court erred in not 
sustaining it. 

Judgment reversed. 


—— 


CHECK FOR PART OF DEPOSIT 
—NO ASSIGNMENT TO HOLD- 
ER BEFORE ACCEPTANCE—AS- 
SIGNEE OF CHECKDRAWER 
HAS SUPERIOR RIGHT—BUT 
CHECK FOR ENTIRE DEPOSIT 
WOULD CONSTITUTE EQUIT- 
ABLE ASSIGNMENT. 


Supreme Court of Ohio, January 13, 1891. 


CoveRT v. RHODES. 


r. A bank check or draft for a part of the sum due 
the drawer does not, before acceptance by the drawee, 
constitute an equitable assignment of the amount for 
which it is drawn. 

. 2 When, after the drawing of such check or draft, 
the drawer makes an assignment of all his property 
for the benefit of creditors, and notice of the assign- 
ment is received by the drawee before the check or 
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draft is presented for acceptance or payment, the titie 
to the whole amount standing to the credit of the 
drawer at the time of the assignment passes to the as- 
signee for the equal benefit of all the creditors. The 
holder of the check or draft is not entitled to priority 
over the other creditors. 

(Syllabus by the Court.) 


Error to Circuit Court, 
county. 
A. J. Marvin, for plaintiff in error, 


Boynton, Hale & Horr, for defendant in 
error. 


Cuyahoga 


Wituiams, J. The original action was 
brought in the court of common pleas of 
Cuyahoga county, by John A, Covert 
against J. H, Rhodes as assignee for the 
benefit of creditors of Crumb & Basling- 
ton. The substantial averments of the 
petition are that . 


Crumb & Baslington, a banking firm in .the 
city of Cleveland, on the 22d day of June, 1887, 
drew their draft on the Importers’ & Traders’ 
National Bank of New York City, for the sum of 
$1,000, payable to the order of the plaintiff. 
The amount then due them from the drawee ex- 
ceeded that for which the draft was drawn. 
Through successive indorsements, the draft 
reached the National Bank of Commerce of New 
York City on the 6th day of July, 1887, and was 
then presented by it for payment. In the mean- 
time, on the 24th day of June, 1887, Crumb & 
Baslington made an assignment of all their 
property to the defendant for the benefit of their 
creditors. Notice of the assignment having 
reached the Importers’ & Traders’ Bank prior to 
the presentation of the draft, payment was for 
that reason refused, and the whole amount 
standing to the credit of Crumb & Baslington 
was afterwards paid over to the defendant. 


The plaintiff sought by his action to 
compel the defendant to pay him the 


amount of the draft. A general de- 
murrer to the petition was sustained, 
and judgment rendered for the defend- 
ant. The affirmance of that judgment 
by the circuit court is the matter of 
complaint here. 

Unless the draft, before presentation, 
constituted an equitable assignment of 
a part of the amount due Crumb & Bas- 
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lington from the bank on which it was 
drawn, equal to the sum it called for, 
and thus vested the title thereto in the 
plaintiff, it is clear his action could not 
be maintained; for, it the unaccepted 
draft did not operate, the title to the 
whole amount standing to the credit of 
Crumb & Baslington, with every right 
which the creditors could have asserted 
against it at the time the assignment 
was made to the defendant, vested, by 
virtue of the assignment, in the as- 
signee, for the equal benefit of all the 
creditors. SBlandy v. Benedict, 42 Ohio 
St. 295. The practical question, then, 
is whether the unaccpted draft for a 
. part only of the amount due the drawer 
gave the payee or holder priority over 
the other creditors of the drawer. We 
are of the opinion that it did not. Some 
cases and text-writers, we are aware, 
maintain, with much earnestness, the 
position taken by the counsel for the 
plaintiff, that a draft or bank check for 
a part of the amount due the drawer is 
an equitable assignment fro tanto, giving 
the payee or holder an equitable prop- 
erty in the fund, which may be pursued 
as long as it car be certainly identified, 
except into the hands of third persons 
who have acquired possession of it for 
value, and without notice. But the 
great weight of authority is, we think, 
the other way. 
Mr. Pomeroy, in his work on Equity 
Jurisprudence (section 1284,) says that 
‘*An ordinary bill of exchange or draft 
drawn generally, and not upon any particular 
fund, whether accepted or not by the drawee, 
does not operate as an equitable assignment. 
Its operation is not changed even when funds 
have been placed in the drawee’s hands as a 
means of payment; for the drawee may apply 
these funds to another use, and, although this 
act might violate his duty to the drawer, the 
payee would obtain no interest in or claim upon 
the specific fund. According to the great pre- 
ponderance of‘authority, a check is in this re- 
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spect a bill of exchange, and does not act as an 
equitable assignment of a portion of the 


drawer’s deposit equal in amount to the face of 
the check.” 


According to the same author, in 
order that the doctrine of equitable as- 
signment may apply, there must be a 
specific fund upon which the assignment 
may Operate; and 

‘‘The sure criterion is whether the order or 
direction to the drawee, if assented to by him, 
would create an absolute personal indebtedness 
payable by him at all events, or whether it 


creates an obligation only to make payment out 
of the particular designated fund.” 


The obligation of the bank to its gen- 
eral depositors is not that of bailee or 
trustee, but that of debtor simply. It 
does not agree to pay checks or bills 
drawn on it out cf any particular fund, 
nor does it retain any particular fund 
for that purpose. As said by Mr. Jus- 
tice Davis in Bank v. Millard, 10 Wall, 
152, 155, when deposits are received by 
the bank, 


‘*Unless there are stipulations to the con- 
trary, they belong to the bank, become part of 
its general fund, and can be loaned by it as 
other money. The banker is accountable for 
the deposits which he receives as a debtor, and 
he agrees to discharge these debts by honoring 
the checks which the deposjtor shall from time 
to time draw on him. The contract between 
the parties is purely a legal one, and has nothing 
in the nature of a trust in it.” 


‘The authorities are, without excep- 
tion, to that effect. There is little, if 
any, conflict of authority upon the prop- 
osition that on notice of the drawer’s 
death before acceptance by the bank, its 
right to pay the bill or check ceases, 
and its indebtedness to the drawer be- 
comes assets of his estate. The reason, 
we apprehend, is not because the bank 
is the agent of the drawer for the dis- 
bursement of a particular fund, and the 
agency is terminated by the death of 
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the principal, but because, before ac- 
ceptance, the title remains in the drawer, 
and devolves immediately on his death 
upon his personal representative by 
operation of law. The authorities are 
also nearly uniform to the effect that the 
holder of such draft or check cannot 
maintain an action against the drawee 
without the latter’s acceptance. The 
reason given is that without acceptance 
there is no privity between them. - It 
would seem clear that if, before accept- 
ance, the check or draft operated as an 
equitable assignment fro tanto, such ac- 
tion might be maintained; for, as has 
already been seen, an equitable assign- 
ment transfers the fund, and the refusal 
of the drawee to pay would be aconver- 
sion by him of the payee’s property, for 
which suit might at once be brought. 

The subject has been discussed in all 
its bearings in the various reported 
cases, and, without extending the dis- 
cussion, our conclusion is that a check 
or draft for a part only of the sum due 
the drawer does not, before acceptance, 
constitute an equitable assignment of 
the amount for which it is drawn; and 
where, after it is drawn, the drawer 
makes an assignment of all his property 
for the benefit of creditors, notice of 
which is received by the drawee before 
acceptance, the property in the whole 
amount then remaining to the credit of 
the drawer passes to the assignee, for 
the equal benefit of all the creditors, 
and the holder of the check or draft has 
no priority over the other creditors. 
We concur with Mr. Justice MILLER in 
his opinion in the case of Bank v. Schuler, 
120 U. S. 515, 516, 7 Sup. Ct. Rep. 644, 
that 


“It is not easy to see any valid reason why 
the assignment of an insolvent debtor for the 
equal benefit of all his creditors, and ali his 
property, does not confer on those creditors an 
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equity equal to that of the holder of an unpaid 
check upon his bankers. The holder of this 
check comes into the distribution of the funds 
in the hands of the assignee for his share of 
those funds with other creditors. The mere 
fact that he had received a check a few days be- 
fore the making of the assignment,on the bank, 
which had not been presented until after the 
general assignment was made and notified to 
the bank, does not seem, in and of itself, any 
such superiority of right. The assignment was 
complete and perfect, and vested in the assignee 
the right to all the property of the assignor im- 
mediately upon its execution and delivery, with 
due formalities, to the assignee, and the check 
of this assignee * * * could have been paid 
by the bank with safety, if first presented. The 
check given by the same assignor a few days 
before was only an acknowledgment of a debt 
by that assignor, and became no valid claim 
upon the tund against which it was drawn until 
the holder of these funds was notified of its ex- 
istence. This, we think, is the fair result of the 
authorities on that subject.” 

Among the many cases which sustain 
this view, the following are directly in 
point: Grammel v. Carmer, 55 Mich, 201, 
21 N.W.Rep. 418; Dickenson v. Coates, 79 
Mo. 250; Bullard v. Randall, 1 Gray, 
605; Attorney General v. Insurance Co., 
71 N. Y. 325; Kimball v. Donald, 20 
Mo. 577; Loyd v. McCaffrey, 46 Pa. St. 
410; Chapman v. White, 6 N. Y. 412; 
Dykers v. Bank, 11 Paige, 612; Hopkin- 
son Vv. Forster, la. R. 19 Eq. 74; Moses v. 
Bank, 34 Md. 574. 

While, however, we regard it as well 
settled that a draft or check for a part 
only of the drawer’s deposit, or sum due 
him, does not operate as an equitable 
assignment, a different rule seems to 
obtain where an order, draft, or check 
is drawn for the whole amount of the 
depos:t, or the exact sum due. There 
may be, in such case, it is said, a suffi- 
cient designation of the specific fund to 
be transferred, to constitute an equit- 
able assignment. This distinction is 
made by many well-considered cases 
among them Moore v. Davis, 57 Mich. 
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251, 23 N. W. Rep. 800; Bank v. Rail- 
way Co., 52 lowa, 378-384, 5 N. W. Rep. 
395; Mandeville v. Welch, 5 Wheat. 277; 
Kingman v. Perkins, 105 Mass, 111; 
Macomber v. Doane, 2 Allen, 541; Rod- 
bins v. Bacon, 3 Me. 346; Gibson v. Cooke, 
20 Pick. 15-17. In the opinion of the 


court in Moore v. Davis, supra, CooLey, 
C. J., discussing the distinction between 
the two classes of cases, says: 


‘*In the recent case of GRAMMEL v. CARMER, 
55 Mich. 201, 21 N. W. Rep. 418, the question 
whether a draft was an assignment of the fund 
in the drawee’s hands, to the extent of the sum 
drawn for, was considered and decided in the 
negative. That, however, was the case of a 
banker's drafi, and it was not drawn for the 
whole fund in the drawee’s hands. Many cases 
were cited in the opinion filed in that case, and 
the following, not then cited, are to the same ef- 
fect: SHAND v. Du Buisson, L. R. 18 Eq, 283; 
Lewis v. BANK, 20 Minn. 134, 14 N. W. Rep. 
587; Jones v. Woop, ETc., Co., 13 Nev. 359; 
ROSENTHAL v. BANK, 17 Blalchf. 318; DoLson v. 
Brown, 13 La. Ann. 551; SANDS v. MATTHEWS, 
27 Ala. 399. But this case differs from GRAMMEL 
v. CARMER, in the fact that the draft now in 
question was drawn for the exact amount of a 
sum claimed to be due from the drawees to the 
drawer for a bill of merchandise, and that the 
account was attached to the draft, evidently for 
the purpose of being sent forward with it. 
When thus sent forward, it would explain to the 
drawees the account on which it was drawn; 
but it must also have been understood to serve 
a further purpose, namely, to be evidence in the 
hands of the drawees that the account was paid 
when the draft was taken up by them. There 
could be no sufficient reason for attaching it at 
all, unless it was understood that payment of 
the draft would be payment of the account as 
well. By the general commercial law, as was 
said in GRAMMEL v. CARMER, the purchaser of a 
draft is supposed to take it in reliance upon the 
responsibility of the drawer, and he has no other 
reliance until it is accepted. This is the general 
rule. But if the draft is for the whole amount 
of a fund, the draft may, in connection with 
other circumstances, tend to show an intent that 
it should operate an assignment.” 


Gardner v. Bank, 39 Ohio St. 600, be- 
longs to this latter class of cases. 
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There the draft was for the exact amount 
due the drawer; and in the opinion, 
Jounson, C. J., carefully distinguishes 
the case from those in which the draft 
was drawn for a part only of the amount 
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owing by the drawee. The judgment 
of the circuit court is in accordance with 
the views we have expressed, and is ac- 
cordingly affirmed. 


ABSTRACTS. 


Ceorgia. 
Usury—CommMission TO AGENT. 


Where the lender of money neither takes, nor 
contracts to take, anything beyond lawful in- 
terest, the loan is not rendered usurious because 
the borrower contracts with one engaged in the 
business of procuring loans to pay him out of 
the loan for his services, and does so pay him, 
the lender having no interest in such business 
or its proceeds. 


Weems v. Jones. Same v. American 


Mortgage Co. of Scotland, Limited, Su- 
preme Court of Georgia, March 4, 1891. 


Notre.—No opinion is written but the 
court states the material facts in both of 
these cases are the same, and both are 
ruled by the case of Merck v. Freehold 
Co., 79 Ga. 213, 7.S. E. Rep, 265. 


Indiana. 


Town Bonps—EMPLOYMENT OF BROKER 
TO SELL—COMPENSATION. 


1. Under Rev. St. Ind. 1881, § 4488, provid- 
ing that town trustees may negotiate and sell 
town bonds, the trustees can employ a broker to 
effect the sale. 

2. Ina suit against the town by the broker 
to recover for his services in selling the bonds, 
an averment in the complaint that the town by 
its trustees employed plaintiff to negotiate the 
bonds sufficiently alleges that the trustees acted 
officially in employing plaintiff. 

3. The contract of employment need not be 
in writing. 


4. The complaint need not show that the 
bonds sold by plaintiff were legally issued. 


Reed v. Town of Orleans, Appellate 
Court of Indiana, March 31, 1891. 


Kansas. 
PromissoRY Notre—AcCTION ON—SET- 
TING OUT INDORSEMENTS, 


Where, in an action by an indorsee of a nego- 
tiable promissory note, payable to order, the 
plaintiff declares on such note by setting out a 
copy of the same, with all the indorsements, 
and alleges ownership, and the indorsements 
are without date, the presumption of the law is 
that such note was transferred before maturity, 
and that plaintiff is the BONA FIDE holder for 
value; that the failure of the plaintiff to set out 
the particular mannerin which the note was trans- 
ferred to it would not entitle the defendant to 
prove an equitable defense to such note. The 
setting out of a copy of all the indorsements 
upon a note, coupled with the allegation of title 
in the plaintiff, is sufficient, under the Code, to 
show that the title was transferred by indorse- 
ment. 


First Nat. Bank of Fort Scott v. Elliott, 
Supreme Court of Kansas, March 7, 
1891. 


Minnesota. 


INSOLVENT CORPORATION -——ASSIGNMENT 
—PREFERENCE TO BANK. 


1. An action by the assignee of an insolvent 
debtor under the insolvent law of 1881, to re- 
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cover money paid by the debtor to a creditor in 
payment of an antecedent debt, for the purpose 
of giving an unlawful preference over other 
creditors, is an action for the recovery of money 
only, and either party is entitled to a trial by 
jury. 

2. Aresolution of the board of directors of 
an insolvent corporation authorizing its officers 
to make an assignment of all its assets for the 
equal benefit of all its creditors, HELD sufficient 
to authorize the officers to make such an assign- 
ment, under the insolvent law of 1881, upon the 
attachment of the corporate property, although 
such attachment had not been made when the 
resolution was passed. 

3. An insolvent debtor, being indebted to a 
bank, of which he was a customer and deposi- 
tor, made a general deposit to the credit of his 
own account, and the next day, at his direction, 
the bank applied the deposit to the payment of 
a note due from him to the bank. HE Lp that, 
as respects the provisions of the insolvent law 
against preferential payments, the case stood 
the same as if the money had been paid by the 
insolvent directly in payment of the note; and, 
if the bank had reasonable cause to believe that 
the debtor was insolvent, the money can be re- 
covered by the assignee. 


Tripp v. Northwestern Nat. Bank, Su- 


preme Court of Minnesota, February 13, 
1891. 


Note.—This was an interesting case 
where the assignee of an insolvent de- 
positor sought to recover from the lat- 
ter’s banker a sum of money which he 
had deposited and applied upon his in- 
debtedness, the assignee claiming that 
the transaction was a payment of a pre- 
existing debt, and an unlawful prefer- 
ence of the bank by the depositor over 
other creditors. Following is the dis- 
cussion of the court upon this point 
which, among other things, indicates 
the distinction between lien and set-off. 

‘*It is further urged that it appears 
that the defendant had a right to retain 
the money in controversy under a 
banker’s lien. We do not see how the 
question of the extent or nature of a 
banker’s lien is likely to become in- 
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volved in this case. The short facts, as 
they appear from the evidence, are that 
the corporation, which was a depositor 
and customer of the defendant bank, 
was insolvent, and was contemplating 
and attempting to sell out its whole 
stock, and go out of business. The de- 
fendant bank held a number of promis- 
sory notes against it, some of which 
were due, and some not yet due, when, 
on the morning of January 2oth, the 
corporation executed to the bank a de- 
mand note without grace, for the en- 
tire amount of the other notes, antedat- 
ing it as of December 24th. On the 
evening of the same day, the corpora- 
tion, having made a sale of its stock, 
and received in payment therefor a check 
of the purchaser for some $6,400, deliv- 
ered the check to defendant’s cashiér for 
deposit the next day to the credit of the 
corporation. On the next morning the 
amount of this check was placed by the 
bank to the credit of the corporation’s 
account as a deposit, and on the 
same day an officer of the corpora- 
tion directed the teller of the bank 
to deduct from the deposit the amount 
of the demard note, and apply it in 
payment thereof, which was done, and 
thereupon the officer of the corporation 
drew out the balance of the deposit on 
check. A good deal is said in the books 
about the lien of a banker upon moneys 
or funds in its possession belonging to 
a depositor. As applied to a general 
deposit, it seems to us that the term 
‘*lien” is inaccurate. When money is 
deposited in a bank in the ordinary way, 
the title passes to the bank, and the re- 
lation of debtor and creditor is estab- 
lished between it and the depositor: 
and whatever rights the bank may have 
to apply the credit in favor of the de- 
positor upon.a debt which it holds 
against him, or to set-off the one against 
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the other, depends really upon the gen- 
eral law ot set-off, which is just as ap- 
plicable to others as to banks. Whether, 
in case of the insolvency of the deposi- 
tor, it may set off against the deposit a 
demand against the depositor not yet 
due (which has always been permitted 
by the English and Federal bankrupt 
laws, and also in some states in case of 
the insolvent estates of deceased per- 
sons,) is a question that we have at 
present no occasion to consider.* One 
thing is very certain: a bank has no 
more right to secure a preference over 
other creditors of an insolvent debtor 
than any one else, and no device by 
which such a preference is sought to be 
secured by having the money first de- 
posited by the debtor to his own credit, 
and afterwards applied to the payment 
of a debt due from him to the bank, will 
be allowed to stand, The present case 
stands no differently than it would if the 
officer of the corporation, instead of first 
depositing the money to its credit, had 
paid it to the bank directly in payment 
of the demand note. That the corpora- 
tion was then insolvent is undisputed. 
The intention on its part to prefer the 


*Held that the bank cannot, in Oa/man v. Batavian 
Bank, Supreme Court of Wisconsin, October 14, 1890. 
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bank over other creditors is conclusively 
established by the fact that it paid the 
bank in full when it must have known that 
it had not sufficient assets to pay its 
other creditors. The only remaining 
question in the case was whether, at 
that time the officers of the bank ‘‘ had 
reasonable cause to believe” that the 
corporation was insolvent.” 


CHATTEL MorRTGAGE—VALIDITY— 
MortTGAGE SEcuRITY FoL.tows Nore. 


1. One who lends money,and takes a chattel 
mortgage in the name of a third person, to se- 
cure notes, payable to the mortgagee ‘or 
bearer,” and himself receives the notes, can 
testify that the notes and mortgage were given 
to secure a loan made by him to the mortgagor. 

2. A chattel mortgage purporting to secure 
notes payable to mortgagee ‘‘or bearer” is valid, 
and follows the notes in whosoever hands they 
may be, though it was never delivered to the 
mortgagee, and he never had any interest in it. 

3. The fact that one who lends money takes, 
for the purpose of evading taxation, a chattel 
mortgage to a third person to secure notes pay- 
able to such person ‘‘or bearer,” does not render 
the transaction void, as against public policy. 


Gilmore v. Roberts et al, Supreme 
Court of Wisconsin, April 9, 1891. 


= 
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WILLIAM M. SINGERLY. 


(Biographical Series No 9.) 


“THE famous old Quaker City,.so rich 

in historical associations, and so 
teeming with the memory of incidents 
and events which have occurred within 
its walls, that will always closely con- 
nect it with every important movement 
that may be found recorded in the an- 
nals of this century, has not been behind- 
hand in producing men whose names 
are a credit to her high reputation and 
an honor to her state and to the Union 
to which she belongs. Our present por- 
trait is that of William M. Singerly, one 
of Philadelphia’s most prominent citi- 


zens, President of the Chestnut Street . 


National Bank, and also of the Chestnut 
Street Trust and Savings Fund Company 
of that city. 

William M. Singerly first saw the 
light in Philadelphia, on December 27, 
1832. He was the son of Joseph Sing- 
erly, a respected citizen of that city. 
His father was a man of indomitable 
energy and is well remembered as being 
the leader in introducing into Philadel- 
phia the first of her street railroad lines, 
and, by untiring efforts, rendering pos- 
sible the success which the scheme at 
last realized, 

The subject of our sketch took a 
highly successful course of education in 
the Public Schools and in the year 1850, 
duly completed his educational career 
by honorably graduating from the High 
School. For ten years Mr. Singerly in- 
dustriously labored in the counting- 
house of Messrs. J. Palmer & Company, 
acquiring there the thorough business 
knowledge that afterwards largely con- 
tributed to his success in life. He then 
established himself in business in Chi- 


cago, but his father requiring his ser- 
vices, he returned to Philadelphia. He 
now had an opportunity to display his. 
financial abilities, and quickly grasping 
the siiuation of affairs, he soon turned 
his father’s schemes into a complete 
success. At his father’s death he in- 
herited a large amount of stock of the 
enterprises, to the success of which his 
talent and business aptitude had so 
largely contributed. This stock, worth 
at the time about three-quarters of a 
million of dollars, by mean. of his able 
administrative powers in behalf of the 
railways, eventually realized double this 
amount. 

One of the most important strokes of 
business he has made during his career, 
was the purchase, in 1877, of the PAi/a- 
delphia Record. The finances of this 
newspaper, at the time, were in a very 
bad way. The paper was without weight 
or influence and with but a small circv- 
lation. But capital and enterprise quickly 
made a-change. A handsome building 
was erected, new plant introduced, an 
able staff engaged, and in a few years it 
became a powerful factor in politics, 
maintaining a position of independence 
that inevitably brought it into opposition 
with the dominant (Republican) party 
in the city and state. It was quick to 
denounce every kind of corruption in 
any possible form, and to its efforts may 
be attributed the breaking up of many 
an iniquitous ring and combination, and 
the exposure of many an imposition and 
fraud. In connection with this enter- 
prise Mr. Singerly likewise combined the 
manufacture of his own paper, and at 
Elkton, Md., his mill supplies all his re- 
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quirements and, very largely, those of 
the government also. The daily circu- 
lation of the Philadelphia Record is now 
134,000 with a Sunday issue exceeding 
93,000. 

In real estate Mr. Singerly is largely 
interested and he has added a great 
number of new buildings to the city. 
The theatre, which he had constructed 
on Chestnut Street, having been burned 
down in 1886, he then built the present 
palatial ‘‘Singerly”” Building, in which 
the Chestnut Street National Bank and 
the Chestnut Street Trust and Savings 
Company are now located. For some 
time he was director and Vice-President 
of both these institutions but, upon the 
necessary retirement of Mr. Pattison, 
who was elected Governor of Pennsyl- 
vania, in 1890, he succeeded to the 
presidency of both corporations, Under 
his able administration the Bank and 
the Trust Company are enjoying pros- 
perous careers; and the knowledge of 
his connection with these two financial 
institutions is, in itself, an important 
factor and guaranty. 

To beneficial and charitable objects 
Mr. Singerly is ever ready to extend his 
sympathy and assistance. In matters 
that tend to the advancement and pros- 
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perity of his city he has often been 
closely identified, and his able advice 
and counsel have much to do with their 
success. 

In politics, he is a member of the 
Democratic party; but he has never al- 
lowed the true interests of his city, 
state or country to be made subservient 
to political success. In private life Mr. 
Singerly is a keen lover of rural pursuits, 
and his magnificent horse breeding farm 
in Maryland, and his fine herd of cele- 
brated Holstein cattle at another farm 
in the neighborhood of Philadelphia, 
testify to his judgment of a good ani- 
mal, whilst the use to which he occasion- 
ally finds time to put his steam yacht, 
shows that he also is at heart a thorough 
yachtsman. For five years he has been 
a Commissioner of Fairmount Park and 
has done much to facilitate the enjoy- 
ment there of the public, both in a 
musical and general way. 

Mr. Singerly is a director of the United 
Firemen’s Insurance Company and the 
Real Estate Trust Company. He also 
has large commercial and manufacturing 
interests, and is engaged in a diversity 
of enterprises, the successful carrying 
out of which shows his remarkable ver- 
satility and grasp of affairs. 
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QUERIES AND REPLIES. 


Checks to “‘ A or Order”’ and ‘* To the 
Order of A.”’ 


Frrst NATIONAL BANK, t 
MADISON Wis., May 27, 18q1. 


Editor Banking Law Journai: 


Dear Sir.—Referring to your answer in the 
May Ist JOURNAL, regarding the indorsement 
of checks payable ‘to the order of bearer,” is 
there not to the bank a protecting difference be- 
tween the words ‘‘ pay to the order of” Jones, 
and ‘‘ pay to Jones or order” ? 

It is known that a party who receives money 
in payment of a debt or a check ordinarily is 
not compelled (either before or after payment) 
to receipt for it; but we are of the opinion that 
if Smith gives his check payable ‘‘ to the order 
of” Jones, with no optional *‘ or,” in the check, 
then the bank may require such ‘‘ order” in the 
form of Jones’ indorsement, before payment, 
the check not being perfected for payment with- 
out the written order of Jones thereon, by way 
of indorsement, or possibly by a separate paper 
from Jones ordering it paid. Is not Jones’ or- 
der required? The custom of drawing checks 
payable to order instead of bearer, arises from 
the desire of the drawer to procure evidence 
through the paid check of having paid the party 
to whose order drawn; he expects his bank to 
procure this ‘‘order” from the payee before 
payment, and it seems but reasonable that such 
receipt for payment may be required by the 
bank; else how can the drawer or payer be pro- 
tected ? 

If written payable ‘‘ to Jones or order,” then 
the bank may pay Jones without the order (in- 
dorsement), provided he is sure it is Jones. 

BANKER. 


Answer. In the May 1st JouRNAL we 
discussed the question whether a bank 
could require indorsement before paying 
a bearer or order check ; and found legal 
authority for the proposition that the 
bank has no right in either case to re- 
quire indorsement before payment, and 
that a payee, or holder of a bearer check, 
could not be compelled to indorse as a 
pre-requisite to receiving the money. 


Notwithstanding the legal rule that a 
debtor has no right to demand a receipt 
for money paid to his creditor, and the 
authority cited by us denying the bank’s 
right to require indorsement, we sub- 
mitted that as indorsement of a check 
before payment was a reasonable re- 
quirement, it might be a proper view for 
any court to take that it was ‘‘ contem- 
plated in the contract of the bank with 
the depositor to honor his checks, and 
that the holder by accepting the check 
in lieu of money, took it subject to this 
requirement, and was bound thereby.” 

The present inquiry, following that 
discussion, raises the point of difference 
between a check 


1. Payable to the order of A; and, 
2. Payable to A or order, 


and submits that while on a check pay- 
able to ‘‘A or order,” A could not be 
compelled to indorse or receipt for pay- 
ment, there is a protecting difference to 
the bank in the case of a check payable 
to ‘*the order of A.” That here there 
must be a written order in the form of 
A’s indorsement, or possibly by a sepa- 
rate paper, before the check is perfected 
for payment; that this form of order 
arises from the check-drawer’s desire to 
procure evidence through the paid check, 
of having paid the party to whose order 
drawn; and furthermore enables the 
banker to obtain a receipt for the pay- 
ment. 

This suggests an interesting inquiry 
whether there is the difference stated 
between the meanigg and effect of the 
two forms of order. Both these forms 
of order, as well as ‘‘bearer,’’ were early 
adopted to give to instruments a nego- 
tiable quality. Is there any difference 
in meaning and effect between directions 
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to pay to ‘‘the order of A,” and to pay 
**to A or order,” which will require the 
written order of A in the first, and not 
in the latter case ? 

Going back to the last century, we find 
the case of Frederick v.Cotton in the Court 
of Kings Bench, 2 Showers’ report, p. 8. 
An action was brought on a bill of ex- 
change by the holder against the ac- 
ceptor, and it was objected that the bill 
was payable to the order of the plaintiff 
and there was no order alleged. The 
report says: 

But the court resolved, without any difficulty, that 
if by deed, bill, or other writing, money beto be paid 


to a man’s order, it is due to himself; so the plaintiff 
had his judgment. 


Here was a bill of exchange payable 
to the order of A, and payment decreed 
A without the requirement of his order; 
the order evidently being held equiva- 
lent to one directing payment to A. 

In 1804 in Smith v. McClure, 5 East, 
476, a bill of exchange was drawn by A 
payable to the order of himself and 
was accepted. A sued the acceptor 
and it was objected that being drawn 
payable to the order of the plain- 
tiff, and not to Aim or his order, and no 
order by him being stated to have been 
afterwards made, he showed no title in 
himself to recover. But Lord Ellen- 
borough said : 


A bill payable to a man’s own order was payable to 
himself if he did not order it paid to any other; and 
no such order appearing, it must be presumed that 
none was made. 


In Huling v. Hogg, supreme court of 
Pennsylvania, year 1841, 1 Watts & S. 
418, it was said: 


The note is payable to the order of the plaintiff, 
and does not require an indorsement to enable the 
payee to mainta‘na suiton it. A bill payable to the 
order of A is the same as if payable to A or order. 


And in Howard v. Palmer, 64, Me. 86, 
year 1874, the court says: 


It is objected that the note is payable to the order of 
the Maine Mutual Marine Insurance Company and 
has not been indorsed. It may have been once doubted 
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whether a note payable to the order of A B was equiv- 
alent to one payable to AB or order, but it has long 
been settled that a note payable to a man and his or- 
der, or to his order only, is one and the same thing. 


To the same effect, Durgin v. Bartol, 
64 Me. 473. 

These citations are sufficient to show 
the settled legal meaning of the phrase 
**to the order of A;” that it is equiva- 
lent to a direction to pay ‘‘ to A or or- 
der;” and this legal meaning would, of 
course, have application to a check 
drawn ‘‘to the order of A.” A,. the 
holder of a check payable to ‘“‘ the or- 
der of A,” and A the holder of a check 
payable ‘‘to A or order,” would stand 
precisely on the same footing regarding 
the necessity or non-necessity for in- 
dorsement or receipt before payment. 


indorsement by Payee Before Payment. 


In connection with the reply in a pre- 
vious number, regarding the right of a 
bank to require indorsement, as evi- 
dence of payment, the following lan- 
guage on the subject by the supreme 
court of Iowa, used in the case of Hu- 
ber v. Bossart, 70 lowa, 721, may be 
cited as of interest. One Otis, seeking 
to prove a payment to one Gamble, pro- 
duced a check payable to Gamble’s or- 
der, but it had not been indorsed by 
Gamble, nor was there any evidence in- 
dorsed upon it that it had been paid by 
the bank. The court said: 


Counsel contend that the claim that the bank paid 
the money without the indorsement of Gamble, and 
returned it to the drawer without indorsing some 
evidence of the payment upon it, is incredible, It 
must be admitted that it would be an unusual thing 
for a bank to pay a check drawn to the order of an 1n- 
dividual without his indorsement. Still, if such a 
check should be presented for payment by the payee, 
there would be no absolute necessity for him to in- 
dorse it. There would, in that case, be no transfer of 
title to the check, and the bank would be justified in 
paying it without indorsement, if it knew that the one 
who presented it was entitled to receive the money on 
it. Gamble lived in the same town in which the bank 
is situated, and was probably well known to the offi- 
cers of the bank, and, while it would be against the 
common practice of bankers to pay him the money 
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without requiring him to indorse the check, it is not 
incredible for them to have done so. 


A bank, we see, is justified in paying 
a check without indorsement, but it is 
the common practice of bankers to re- 
quire indorsement before payment, and 
‘fit would be an unusual thing for a 
bank to pay a check drawn to the order 
of an individual without payment.” The 
custom being so universally established 
to require indorsement, will not the 
courts sustain and support the require- 
ment as a legal banking custom? 





Notice of Dishonor. 





PENSACOLA, Fla., June 6, 1891. 
Editor Banking Law. Journal: 

Dear Sir;—Where the drawer and drawee 
are the same person, is notice of dishonor to the 
drawer necessary to preserve his liability to the 
holder? That is, suppose an agent of a corpora- 
tion, with authority to draw, draws in his official 
capacity on the corporation, will notice of dis- 
honor be required when payment is refused? 

R. 

Answer. It was held in Bailey v. South 
Western Railroad Bank, 11 Florida, 266, 
that when the drawer and drawee are 
the same in contemplation of law, the 
draft is in legal operation regarded as a 
promissory note, and the maker is not 
entitled to notice. In that case the 
draft was drawn by the agent of the 
‘South Western Railroad Bank, upon 
the cashier of the bank; and the action 
was by the holder against the bank as 
drawer. 


Effect of Provision for Payment “‘ on 
or before”’ on Negotiability. 





THE MASSACHUSETTS NATIONAL BANK, 
oF BosToN, June roth, r89r. 


Editor Banking Law Fournai: 


DEAR SiR:—Referring to the June rst issue of the 
BANKING LAW JOURNAL, page 379 and the paragraph 
headed “not negotiable,” allow me to say that such a 
note as is therein described is now negotiable in Mas- 
sachusetts under the statute of May roth, 1888, which is 
as follows: 
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* 1. No written promise to pay money shall be 
held not to be a promissory note, or not to negoti- 
able for the reason that the time of payment is uncer- 
tain; provided, that the money is payable at allevents 
and at some time that must certainly come.” 


Very truly yours, 
CHAS W. PERKINS. 


In the last issue, we published an in- 
quiry whether the words ‘‘ payable on 
or before” a given date, destroyed the 
negotiability of the instrument contain- 
ing them, and requesting a citation of 
decisions relative thereto. In response, 
‘we cited decisions from a number of 
states, holding that paper containing 
such a provision was negotiable, and 
further cited decisions of the supreme 
court of Massachusetts making such 
paper non-negotiable. These Massa- 
chusetts decisions, it will be seen from 
the communication sent—for which we 
thank the writer—have been superseded 
by statute, and paper so payable is now 
negotiable in that state. We may fur- 
ther cite the decision of the supreme 
court of Missouri recently decided but 
not included in our last, published in 
the JouRNAL of January 1 at page 19, 
also holding that a note payable ‘‘on or 
before” a certain date is negotiable. 

The rule to this effect would thus ap- 
pear well nigh universal in all the states 
where the question has been raised, 
either by virtue of legal decision, er by 
force of statutory enactment. 





CORRESPONDENCE. 





YANKTON, S. D., May 30, 1891. 
Editor Banking Law Journal: 


Dear S1r:—Since I wrote the opinion for you, 
I have been retained by the Bankers’ Associa- 
tion to contest the law in the courts. Some 
journals object to printing what are practically 
briefs of counsel. Although the opinion was 
not such at the time it was sent to you, it has 
since become such. I state the fact to you, so 
that if the new circumstances would give any 
tinge of impropriety to your publishing the ar- 
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ticle, in your opinion, you could act as you saw 
proper. Yours respectfully, 
HucGH J. CAMPBELL. 


The article when written was nota brief 
of counsel, but an investigation of the 
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law from an impartial standpoint, and 
we see no impropriety in publishing it 
because the writer has since been re- 
tained to urge his views before the courts. 


DEPARTMENT OF PRACTICAL BANKING. 





Interior Bank 


Examinations. 





The Third of a Series of Contributions on the Best Met 


hod of Interior Bank Examination and How to Prevent 


Defalcations. 


DIRECTORS’ EXAMINATIONS. 


The Rules Essential to Safe Condnct of Business— 
Directors Should Supplement Public Examiner— 
Method of their Examination. 





It is true that the examinations of banking in- 
stitutions, by directors, in several recent in- 
stances in the City of New York, have been 
shown to be exceedingly defective. 

The following suggestions are therefore sub- 
mitted, in accordance with your request, which 
may prove to be of service to those who are not 
familiar with the means whereby the exact con- 
dition of the affairs of a financial corporation are 
ascertained: 

There are two rules that must be followed in 
order to carry on successfully a banking busi- 
ness. The first is that enough of cash reserve 
should invariably be retained to meet the de- 
mand of depositors. Of course, the larger the 
reserve, the less the amount which may be loaned 
upon interest, and hence, the practice of those 
engaged in a banking business to contract the 
amounts loaned upon the first indications of 
general distrust, while often made the subject 
of criticism, is imperatively dictated by motives 
ot self-preservation. Secondly, a bank should 
make loans only upon good security, even if the 
interest received is small. The world-wide con- 
fidence in the strength of the Bank of England 
is due to the fact that its reserve is invariably, 
if not in coin, in notes, against which there is 
coin lying in what is termed its Issue Depart- 
ment. 

Experience has shown that seldom has a bank 
failed whose last published statement has not~ 
indicated a considerably large surplus fund, o+ 


undivided profits. The reason is that its direct- 
ors have not had the moral courage to charge 
off bad debts so soon as their collection is shown 
to be practically impossible. One thought ought 
always to be borne in mind, that the possession 
of ample cash, or its equivalent, is a sign of 
prudent banking. While the interest upon idle 
capital may be wholly lost, a bank that is never 
embarrassed by an unexpected demand for 
money from its creditors, and which is always 
prepared to aid its depositors, must obtain a 
highly desirable prestige. 

Directors should not rely upon the researches 
of an examiner rather than their own investiga- 
tions. Between their visits there may be large 
embezzlements or misapplications, and in the 
limited time afforded him it is oftentimes impos- 
sible to discover wrong doing, especially in cases 
of collusion between several employes. If di- 
rectors were all well informed as to their duties, 
and performed the same thoroughly, failures 
would be exceedingly rare. Every bank should 
have a by-law requiring its board of directors to 
appoint an examining committee, as often as 
once in each three months, whose duty it should 
be to make a general examination of its affairs, 
to count not only the cash on hand, but, what is 
of much greater importance, to examine into the 
amounts stated to be due from various sources, 
and to compare its liabilities and resources with 
the balance on the general ledger. 

If the general ledger represents the true con- 
dition of the bank nothing can be wrong. So 
many adjudications have been made from time 
to time that the directors have their duties plainly 
defined. If, for instance, notice of illegal trans- 
actions is brought to their knowledge, and the 
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same are allowed to continue, they may be com- 
pelled to make good any deficiency caused by 
such illegality. While it is true that the higher 
qualities of banking, the skillful management of 
its affairs, are of much greater importance than 
the constant scrutiny into details, and the latter 
is only secondary ;yet each may be valueless with- 
out the other. The balance sheets of all state 
banks (deposit and discount) are substantially in 
the following form: 


RESOURCES. 


Loans and discounts. 

Due from directors of the bank. included in loans 
and discounts. 

Overdrafts. A 

Due from trust companies, state, national and pri- 
vate banks and brokers. 

Real estate. 

Bonds and mortgages. 

Stocks and bonds. 

Specie. 

United States legal-tender notes and circulating 
notes of national banks. 

Cash items, 

Loss and expense account. 

Assets not included under either of the above heads. 


LIABILITIES. 

Capital. 

Surplus fund. 

Undivided profits. 

Circulation. 

Due depositors on demand. 

Due to trust companies, state, national and private 
banks and brokers. 

Due to trust individuals and corporations other than 
banks and depositors. 

Due treasurer of the State of New York. 

Amount due not included under either of the above 
heads. 


Precisely as all other balance sheets are pre- 
pared, the balance sheet of a bank is composed 
of items—the debit and credit. The resources 
show where the money is loaned or invested; the 
liabilities, the source from which the money has 
come. The examinations should be withont no- 
tice. If the investigation begins with the credit 
side, the first question which arises is: Were 
the charges against the items of surplus 
fund and undivided profits—for example, ex- 
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change, discount and interest—duly authorized 
by the officers? If interest is paid to depositors, 
next examine the interest account and see 
whether all amounts due have been credited to 
depositors and debited the interest account. 

The liability of a bank to its depositors should 
be carefully investigated. Such liability may 
consist of deposits subject to check, certificates 
of deposit and certified checks. In order to be 
certain there is no wrong doing concealed in its 
credit accounts, correspondence should be had 
with every bank and trust company for verifica- 
tion of amounts alleged to be due to it, and 
every depositor’s book should be called in and 
written up as often as possible. Other liabili- 
ties are the cashier’s checks outstanding given 
for loans and discounts, bills rediscounted, 
unpaid dividends and taxes. ; 

Next comes the debit side. As before sug- 
gested, the cash should be verified and all cash 
items, including bills and checks for the ex- 
changes of the following day, should be fully 
explained. In connection with loans and dis- 
counts, inquiries should be made in reference 
to notes forwarded for collection, and, if neces- 
sary, independent investigation should be had. 
Each note on hand should be critically exam- 
ined; these, with notes forwarded for collection 
should equal the amount called for by the gen- 
eral ledger. The two items of due from direc- 
tors and overdrafts, should receive proper 
attention, as well as the items of bonds, mort- 
gages and stocks. 

The examination of the sums due from other 
banks, etc., will involve delay, but if settlements 
are often had, as should be the case, there is 
not much danger to be apprehended from those 
sources. The loss and expense account, which 
includes taxes paid and other current expenses, 
should be verified. A constant source of in- 
quiry upon the part of directors, it may be 
added, should be as to the conduct and habits 
of all the employes of the bank. 

WILLIs S, PAINe. 

New York. 


Nore,—The insertion of the Index this issue has compelled us to omit a number of 
interesting news items. 








